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contract execution] 

 

ENGINEERING, PROCUREMENT AND CONSTRUCTION (EPC) AGREEMENT 

This Engineering, Procurement and Construction Agreement (“Agreement”) is made 

effective as of [DATE] (the “Effective Date”) between [CEFIA HOLDINGS LLC, A 

CONNECTICUT LIMITED LIABILITY COMPANY] WITH OFFICES AT 75 CHARTER OAK 

AVENUE, SUITE 1-103, HARTFORD, CONNECTICUT 06106 (“CLIENT”) and [EPC 

COMPANY LEGAL NAME], A [STATE] [COMPANY TYPE] WITH OFFICES AT 

[ADDRESS] (“EPC CONTRACTOR”), (each, a “Party” and together, the “Parties”) for the 

design, construction and installation of the System (as defined below) at [PROJECT LOCATION] 

(the “Property”).   

RECITALS 

WHEREAS, Client is developing the solar photovoltaic electric generating facility 

described on Schedules #1 and #2 attached hereto (the “System” or “System”) on a portion of the 

Property for which Client has a license, lease, or other site access agreement, more particularly 

describe on  Schedules #2  attached hereto  (the “Project Site”); 

WHEREAS, Client wishes to engage EPC Contractor to design, construct, install, and 

commission the System as set forth herein; and 

WHEREAS, EPC Contractor wishes to accept such engagement and will design, 

construct, install, and commission the System as set forth herein. 

NOW THEREFORE, in consideration of the foregoing recitals, the mutual agreements, 

representations, warranties, and covenants set forth herein, and other good and valuable 

consideration, the receipt and sufficiency of which is hereby acknowledged, Client and EPC 

Contractor agree as follows: 

AGREEMENT 

ARTICLE 1 

DEFINITIONS; INTERPRETATION 

Section 1.1 Definitions.  The following terms shall, for all purposes of the Contract 

Documents comprising this Agreement, have the meanings stated herein, unless the context 

otherwise specifies or requires, or unless otherwise defined in the Contract Documents:  

“Additional Insureds” has the meaning given in Section 19.1.2. 

“Agreement” has the meaning set forth in the preamble. 

“Changed Condition” has the meaning given it in Section 3.3.   
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“Claims” has the meaning given in Section 19.2. 

“Claiming Party” means a Party prevented by Force Majeure from carrying out, in whole 

or part, its obligations under this EPC Agreement. 

“Client” has the meaning set forth in the Preamble. 

“Client Risk Event” means any of the following events to the extent such event increases 

EPC Contractor’s cost of performing the Work or delays the performance of the Work: (a) any 

substantive change in the Scope of Work requested by Client; (b) any failure by Client to perform 

timely any covenant of Client under this Agreement; (c) any unreasonable interference with EPC 

Contractor’s performance of the Work caused by Client, Client’s other contractors or 

representatives, Site Owner, or any of Site Owner’s tenants or invitees (unless, in each case, 

expressly permitted under this Agreement); (d) any change in law that affects EPC Contractor’s 

ability to perform Services and Work (other than any change in any income tax or gross receipts 

law) occurring after the date hereof; or (e) any other circumstance or event that is expressly 

designated herein as an “Client Risk Event.” 

“Collaterally Assigned Assets” has the meaning given in Section 21.10.1. 

“Commissioning Plan and Form” means the commissioning plan and form, in the form 

of Schedule #19 with any edits thereto which may be approved by Client, to be executed by EPC 

Contractor as part of Substantial Completion. 

“Completion Cost” has the meaning given it in Section 16.6. 

“Construction Documents” consist of the architectural, mechanical, electrical, and 

engineering plans, drawings, specifications and any other documents identified on Schedule #11, 

together with all approved Project Change Orders, addenda and revisions thereto whether 

electronic and or hard copy, as issued by EPC Contractor or any Subcontractor as provided in this 

Agreement. 

“Contract Documents” means collectively (a) this Agreement, together with all exhibits, 

and schedules hereto, (b) the Construction Documents, and (c) any Project Change Orders.  

“Contract Sum” is the amount set forth in Section 13.1 and Schedule #6. 

“DAS” has the meaning given in Section 12.3. 

“Day” means a calendar day unless otherwise specifically defined. 

“Defective Work” has the meaning set forth in Section 17.1. 

“EPC Agreement” means this Agreement. 

“EPC Contractor” has the meaning set forth in the Preamble. 

“EPC Contractor’s Supervisor(s)” has the meaning set forth in Section 5.1. 
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“Expected Economic Benefit” shall mean Client’s expected economic benefit, as 

reasonably calculated by Client with supporting documentation, from the Project, accounting for 

System Expected Production, Client’s unlevered internal rate of return, and any offtake agreement 

for the energy produced by the System, entered into by and between Client and Site Owner. 

“Final Completion” means the full completion of all Work, including the satisfaction of 

all conditions for Substantial Completion together with those set forth in Schedule #17 have been 

achieved such that the System has obtained final and complete Utility approval to energize 

required by any Governmental Authority in connection with the installation, operation, or use of 

the System. 

“Final Completion Date” means the date that Client makes the Final Completion 

Milestone payment (Payment #6 in Schedule #6) to EPC Contractor, provided that EPC Contractor 

has submitted Project Completion Documents and System Completion Documents that Client has 

approved, or otherwise indicated any required changes and reasonable basis for same, all in 

accordance with this Agreement. 

“Financing Entity” means any person who has or will provide debt and/or equity 

financing to Client or an affiliate of Client to finance or refinance all or part of the System. 

“Force Majeure” means any event or circumstance which could not reasonably have been 

predicted or foreseen and that prevents a Party from performing its obligations under this EPC 

Agreement, which event or circumstance (i) is not within the reasonable control, or is not the result 

of the negligence or willful misconduct, of the Claiming Party, and (ii) by the exercise of 

reasonable due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided 

and shall be deemed to include, but not be limited to, acts of God, acts of civil or military 

authorities, acts of war or public enemy, blockade, civil insurrections, riots,  fires, explosions, 

floods, landslide, mudslide, severe or  extreme weather conditions, interruption of transportation, 

embargoes, pandemics, or other causes of a similar nature.  Notwithstanding the foregoing, a Force 

Majeure Event shall not include: (i) a strike, work stoppage or labor dispute limited only to any 

one or more of EPC Contractor, its affiliates, or any other third party employed or engaged by EPC 

Contractor to perform the Work; (ii) mechanical or equipment failure (unless caused by an act of 

God); (iii) storms and other climatic or weather conditions that are not abnormally severe for the 

location of the Project Site (taking into consideration the time of year); (iv) economic hardship; 

(v) changes in market conditions; (vi) unavailability of laborers, subcontractors, or vendors (unless 

due to an act of God); (vii) any failure to obtain or delay in obtaining any permits or other approvals 

issued or to be issued by any Governmental Authority; or (viii) delays in the delivery of equipment 

or materials by any Subcontractor or vendor (unless caused by an act of God) or the failure of any 

such equipment or materials to conform to the quality and specifications set forth in any contract. 

 “Good Engineering and Operating Practices” means generally accepted and sound 

independent power producer industry practices, methods and acts applicable to similarly situated 

U.S. facilities acts (including those engaged in or approved by a significant portion of the solar PV 

-generated electric power industry and/or the North American Electric Reliability Corporation), 

which at a particular time, in the exercise of reasonable judgment in light of the facts known or 

that reasonably should be known at the time a decision is made, would be expected to accomplish 

the desired result in a manner consistent with Applicable Laws, reliability, safety, environmental 
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protection, economy and expedition. Good Engineering and Operating Practices is not intended to 

be limited to the optimum practices, methods and acts to the exclusion of all others, but rather to 

be acceptable practices, methods, and acts generally accepted in similarly situated facilities.   

“Governmental Authority” shall mean each of the United States of America, or any 

political subdivision thereof, whether state or local, and any agency, authority, instrumentality, 

regulatory body, court, central bank or other entity exercising executive, legislative, judicial, 

taxing, regulatory or administrative powers or functions of or pertaining to government.  

“Guaranteed Substantial Completion Date” means the date identified as the Guaranteed 

Substantial Completion Date in Schedule #3.  

“Hazardous Materials” means any toxic, explosive, corrosive, flammable, infectious, 

radioactive, carcinogenic, mutagenic or otherwise hazardous substance, material or waste that is 

or becomes regulated by applicable law or any Governmental Authority.  The term “Hazardous 

Materials” includes, but is not limited to, heavy metals, asbestos, and PCBs discovered in or on 

the Property. 

“Holdback Amount” has the meaning given it in Section 11.3. 

“IEER” means the Insolation-adjusted Expected Energy Ratio, calculated using the DAS 

as follows: (x) actual kWh divided by expected kWh, divided by (y) actual insolation (as measured 

by irradiance sensor) divided by expected insolation. 

“Indemnifying Party” has the meaning given in Section 19.2. 

“Indemnitees” has the meaning given in Section 19.2. 

“Insurance” has the meaning given in Section 19.1.1. 

“Interconnection Agreement” means an interconnection agreement associated with the 

Project and entered into by and between the Utility, Client and Site Owner. 

“Legal Requirements” means all present and future laws, codes, ordinances, statutes, 

requirements, orders and regulations of a court or a Governmental Authority, ordinary and 

extraordinary, foreseen and unforeseen, all industry safety standards and all other standards and 

regulations referred to elsewhere in the Contract Documents and all directions, requirements, 

orders and notices of violations thereof, related to or required in connection with the performance 

and completion of the Work. 

“Liquidated Damages” means damages in the amount the Parties designate herein for the 

injured Party to collect as compensation upon a specific breach of this Agreement. The Parties 

agree that any sums payable hereunder in the nature of liquidated damages, and not as a penalty, 

are fair and reasonable under the circumstances. 

“Major Subcontractor” means any Subcontractor, including but not limited to civil 

contractors, mechanical, and electrical contractors, who provides Work on the Project pursuant to 
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one or more contracts with an aggregate value greater than or equal to twenty percent (20%) of the 

Contract Sum.  

“Major Equipment” means the photovoltaic modules, mounting System hardware, 

inverter(s), and any other equipment identified on Schedule #1. 

“Material Supplier” means a person or entity retained by the EPC Contractor to provide, 

or through which the EPC Contractor or any Subcontractor purchases, material and or equipment 

for the Work. 

“Mechanical Completion” means when the Work is mechanically, electrically and 

structurally complete in accordance with the requirements of this Agreement, Good Engineering 

and Operating Practices and is capable of delivering electricity to the applicable delivery point 

such that the System is ready for commissioning and testing (but commissioning and testing has 

not yet occurred), in the reasonable discretion of Client such that all requirements of this 

Agreement have been achieved, including the delivery of an executed Schedule #14.  

“Mechanical Completion Date” means the date that Client makes the Mechanical 

Completion payment (Payment #4 in Schedule #6) to EPC Contractor, which will be no later than 

the date set forth in the Project Schedule provided that Client has approved, or otherwise indicated 

any required changes and reasonable basis for same, all in accordance with this Agreement. 

“Milestone” means any of the following events: (a) completion of all Construction 

Documents; (b) receipt of all permits necessary for the design, construction, and installation of the 

System; (c) delivery of all Major Equipment to the Property; and (d) any other events identified 

on Schedule #6 hereto. 

“Notice of Substantial Completion” means a written document provided by EPC 

Contractor to Client advising Client that Substantial Completion has been achieved and providing 

a date by which Client shall acknowledge that such notice. 

“Notice to Proceed” means Client’s written acceptance of the Request to Proceed and 

release by Client to EPC Contractor to commence the Work.  

“Others” means other contractors and or persons at the Project Site who are not employed 

or retained by EPC Contractor, its Subcontractor(s) and/or Material Supplier(s). 

 “Party” or “Parties” has the meaning set forth in the Preamble. 

“Permit” means all permits, licenses, approvals, consents, orders, registrations, privileges, 

franchises, memberships, certificates, entitlements and other authorizations issued by 

Governmental Authorities, including environmental, health and safety permits, site plan approval, 

building permits, certificates of occupancy, and all amendments, modifications, supplements, 

general conditions and addenda thereto, related to or required in connection with the performance 

and completion of the Work. 

“Pre-Construction Services” has the meaning set forth in Section 11.2. 
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“Professional Engineer” means a person who is licensed to practice their respective 

engineering discipline in a particular state or US territory after meeting all requirements of the law. 

“Progress Report” has the meaning set forth in Section 6.1.  

“Project” means the design, construction, and installation of the System in accordance with 

the System Specification, and the Scope of Work pursuant to this Agreement. 

“Project Change Order” means a written change order or amendment of the Agreement 

signed by both Parties after execution of this Agreement, that modifies the Scope of Work, 

Guaranteed Substantial Completion Date and/or Contract Sum.  

“Project Completion Documents” means the documents required to be delivered to Client 

at the time of Final Completion as a condition to final payment, all as set forth in Schedule #18 

annexed hereto. 

“Project Schedule” means the construction project schedule, in form and substance 

reasonably satisfactory to Client, attached hereto as Schedule #3, which specifically identifies the 

dates on which EPC Contractor shall begin and complete various parts of the Work, including the 

dates by which EPC Contractor shall complete each Milestone, the Guaranteed Substantial 

Completion Date, the estimated date of Final Completion and any dates when information and 

approvals are required from Client. 

“Project Site” has the meaning set forth in the Recitals. 

“Property” has the meaning set forth in the Preamble. 

“Punchlist Work” means any item of Work that: (a) Client reasonably identifies or EPC 

Contractor identifies at the time of Substantial Completion as defective or requiring completion; 

(b) does not impede Client’s ability to safely operate the System in accordance with Good 

Engineering and Operating Practices; and (c) is not required for the commercial operation of the 

System or for any approvals (other than Utility Approvals) from any Governmental Authority in 

connection with the construction, installation, or operation of the System. 

“Request to Proceed” means the Request to Proceed, attached hereto as Schedule #13, 

requesting Client’s approval to commence the Work.  

“Scope of Work” means Services and Work, as detailed in Schedule #10, which shall 

include such construction and services necessary or incidental to fulfill the EPC Contractor’s 

obligations for the Project in conformance with this Agreement and the other Contract Documents. 

“Services” means the pre-construction, architectural, design, engineering, permitting, and 

other professional services necessary or incidental to fulfill the EPC Contractor’s obligations for 

the Project in accordance with the Contract Documents. 

“Site Owner” means any entity, including, but not limited to the owner of the Property, 

which has entered, or expected to enter, into a license, lease or other site access contracts with 
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Client associated with the Property and Project, the name and contract information of which shall 

be provided by Client to EPC Contractor.  

“Standard of Care” has the meaning given it in Section 3.2. 

“Subcontractor” means a person or entity retained or engaged by the EPC Contractor as 

an independent contractor as provided in Schedule #5, which can be amended from time to time 

with prior approval from Client.  For purposes of this Agreement, Subcontractors shall include, 

but not be limited to, architects, designers, electricians, engineers, and or other consultants and or 

professionals as may be engaged by the EPC Contractor for the Services and or the Work. 

“Substantial Completion” means that construction milestone stage at which: (a) all of the 

Work (other than Punchlist Work) has been installed, (b) the System has been commissioned and 

tested pursuant to, and in accordance with the Construction Documents and the requirements 

hereof; (c) EPC Contractor has delivered to Client a true and correct Substantial Completion 

Corticate, in form of hereto attached Schedule #16, and each System Completion Document that 

must be delivered as a condition to Substantial Completion; (d) EPC Contractor has obtained and 

provided to Client all approvals, licenses, and certificates of occupancy and use that are required 

by any Governmental Authority in connection with the installation, operation, or use of the 

System; (e) EPC Contractor has delivered a Notice of Substantial Completion to Client; and, (f) 

Client has notified EPC Contractor in writing that Client has accepted such Notice of Substantial 

Completion, such acceptance not to be unreasonably withheld; provided, however, that if Client 

has not, within five (5) Days after receiving such Notice of Substantial Completion: (x) notified 

EPC Contractor in writing that Client has accepted such Notice of Substantial Completion; or (y) 

provided a written response to EPC Contractor identifying the tasks that Client reasonably 

determines must still be completed before Substantial Completion can occur, then such Notice of 

Substantial Completion shall be deemed accepted and approved. 

“Substantial Completion Date” means the date that Client makes the Substantial 

Completion payment (Payment #5 in Schedule #6) to EPC Contractor, which will be no later than 

the date set forth in the Project Schedule, provided that Client has approved, or otherwise indicated 

any required changes and reasonable basis for same, all in accordance with this Agreement. 

“System” has the meaning set forth in the Preamble.  

“System Completion Documents” means the documents required to be delivered to Client 

at the time of Final Completion as a condition to final payment, all as set forth in Schedule #18 

hereto. 

“System Design” has the meaning given it in Section 11.1.3. 

“System Expected Production” has the meaning given to it in Schedule #2 

“System Specifications” means the details of the System design and installation, set forth 

in Schedule #2. 

“System Yield” has the meaning given to it in Schedule #2. 
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“UL Listed” means products that are listed by Underwriters Laboratory. 

“Utility” means [The Connecticut Light and Power Company d/b/a Eversource Energy / 

United Illuminating Company], the local utility company that provides electricity to the Project 

Site.  

“Utility Approvals” means any and all inspections that the System must pass and any and 

all approvals that the System must receive from the Utility for the System to operate in parallel 

with and deliver energy generated by the System to the Utility’s electrical distribution or 

transmission system. 

“Utility Requirements” means all requirements of the Utility relating to the System and 

the Project, including those requirements set forth under the Interconnection Agreement, all such 

requirements to be performed in accordance with Good Engineering and Operating Practices. 

“Warranty Period” has the meaning set forth in Section 17.1. 

“Warranty Standard” has the meaning set forth in Section 17.1. 

“Work” means all Services and all work, labor, fabrication, materials, equipment, supplies, 

accessories, hoisting, scaffolding, packaging, truck freight, delivery, disposal, power hookups, 

installations, protection, shop drawings, supervision, permits, and or all other services and facilities 

necessary for the proper construction and completion, operation and maintenance of the Project in 

accordance with, and as are reasonably inferred from, the Contract Documents whether it takes 

place onsite or offsite.  

Section 1.2 Interpretation.  Terms not expressly defined in the Contract Documents shall 

be interpreted in accordance with generally established use of such terms within the architectural, 

engineering, electrical, and construction industries, assuming first class construction. Whenever 

the context may require, any pronoun shall include the corresponding masculine, feminine and 

neuter forms. The words “include,” “includes” and “including” shall be deemed to be followed by 

the phrase “without limitation.” The words “agree,” “agreement,” “approval” and “consent” shall 

be deemed to be followed by the phrase “which shall not be unreasonably withheld, conditioned, 

or unduly delayed,” except as the context may otherwise require. 

ARTICLE 2 

SCOPE OF WORK 

Section 2.1 EPC Contractor’s Obligation to Perform Services.  Without limiting the 

generality of this Section 2.1 or the requirements of any other provision of this Agreement, EPC 

Contractor shall perform the following services: all planning, programming, design and 

construction administration for the Project, including without limitation all necessary architectural 

design, engineering, zoning compliance, code compliance, budgeting and scheduling, as well as 

design for all temporary structures, rigging, hoists, scaffolding and bracing, all consistent with this 

Agreement and the Construction Documents. Anything in the Contract Documents to the contrary 

notwithstanding, EPC Contractor shall ensure that any existing elements of a building on which 
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the Work is to be installed, including the structure of the existing building, is capable of supporting 

all of the Work in accordance with Good Engineering and Operating Practices and Legal 

Requirements, including all Major Equipment to be installed on such existing building.  EPC 

Contractor shall perform the Work such that the Work, upon completion, will provide for the 

development of a project capable of meeting the requirements set forth in this Agreement and the 

Construction Documents. 

Section 2.2 Supervision of the Work.  EPC Contractor shall be responsible for the 

supervision and coordination of the Scope of Work, including (i) the design, engineering, and 

necessary engineering detail as required by Client with respect to the Project, (ii) all construction 

means, methods, techniques, sequences and procedures utilized, including those specified in the 

Contract Documents, and (iii) coordination among all Subcontractors, Material Suppliers, Client, 

and Others. When Legal Requirements require that Services be performed by licensed 

professionals, EPC Contractor shall provide those Services through the performance of qualified 

persons or entities duly licensed to practice their professions. 

Section 2.3 Client Review of Construction Documents.  EPC Contractor shall submit 

all Construction Documents to Client for review and approval. Client shall provide EPC Contractor 

with any comments that Client may have on any Construction Document within fourteen (14) Days 

after receipt of such Construction Document.  Client’s approval of any Construction Document 

shall not be unreasonably withheld, conditioned, or delayed; provided, however, that if Client does 

not provide any comments to such Construction Document within the fourteen (14) Day 

timeframe, such Construction Document shall be deemed approved.  Notwithstanding anything to 

the contrary in the Contract Documents, Client’s review and or approval of any Construction 

Documents or any other element of EPC Contractor’s Work shall not be construed as a waiver of 

Defective Work nor shall any such review or approval excuse EPC Contractor or any 

Subcontractor of any obligation or liability arising from the Work. 

Section 2.4 Work Plan.  EPC Contractor will work with Client to design an installation 

and work plan consistent with this Agreement, the Construction Documents, and the Project 

Schedule. Upon written request of Client, EPC Contractor shall coordinate the services and 

necessary demarcations between services of any consultants, contractors, subcontractors, or 

suppliers retained by Client in connection with the Project with those services provided by EPC 

Contractor and or its Subcontractors and consultants. 

Section 2.5 Work Areas, Security of Premises.  EPC Contractor shall confine operations 

at the Project Site to areas permitted by applicable Legal Requirements and the Contract 

Documents and shall not unreasonably encumber the Project Site with materials or equipment.   

EPC Contractor shall be responsible for the security of the Project Site related to the Scope of 

Work and all materials and equipment located therein.. 

Section 2.6 Cutting, Fitting, and Patching. EPC Contractor shall be responsible for all 

cutting, fitting or patching of existing conditions required to complete the Work or to make its 

parts fit together properly; provided that the foregoing shall not impose any obligation on EPC 

Contractor to be responsible for the repair of any existing conditions at the Project Site or the 

Property that are unrelated to the performance of the Scope of Work and the System, including but 

not limited to the repair or replacement of the roof at the Property. 
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Section 2.7 [Performance Guarantee.  EPC Contractor shall provide the System 

performance guarantee set forth in Schedule #20.]1 

Section 2.8 [Operation and Maintenance Agreement. Upon Substantial Completion, 

Seller may, in its sole discretion, elect to retain EPC Contractor to perform operation and 

maintenance services for the System. If Seller decides to have EPC Contractor perform such 

operation and maintenance services, Seller and EPC Contractor shall enter into an operation and 

maintenance agreement, substantially in the form attached hereto as Schedule #21.]2 

ARTICLE 3 

EPC CONTRACTOR’S REPRESENTATIONS AND RESPONSIBILITIES 

Section 3.1 Licensing Requirements.  EPC Contractor represents and warrants that EPC 

Contractor and each Subcontractor performing any portion of the Work is or will be duly licensed 

and registered to perform such portion of the Work as and when required in the jurisdiction where 

the Property is located and, if applicable, where such Work is being performed.  EPC Contractor 

shall provide Client, within ten (10) Days after the Effective Date or the date on which any 

Subcontractor agreement is executed, a copy or reasonable evidence of the licensing and 

registration of EPC Contractor or such Subcontractor, respectively.  Client will be notified within 

ten (10) Days of any changes, suspensions, or revocations of licenses held by either EPC 

Contractor or any Subcontractor to the extent any such revocation would prevent, or have a 

material adverse effect on, the performance of the Work. 

Section 3.2 Standard of Care.  EPC Contractor covenants and agrees with Client: (a) to 

perform the Work or to cause the performance of the Work to be consistent with the professional 

skill and care ordinarily provided by similar, sophisticated engineering, procurement, and 

construction firms practicing in the same or similar locality under the same or similar 

circumstances (the “Standard of Care”); (b) to cooperate with Client and Site Owner (together 

with their respective employees, agent, representatives, and contractors) in furthering the 

commercially reasonable interests of Client with respect to the System, including the timely 

provision of construction milestone completion certificates at according construction milestones 

(e.g. Mechanical Completion, Substantial Completion, and Final Completion) for Client review 

and acceptance; and (c) to perform the Work in a manner that ensures Client’s rights under any 

equipment or services warranties provided to or for the benefit of Client under this Agreement 

(whether by assignment or otherwise) are not impaired as a result of any actions or inactions by 

EPC Contractor or any Subcontractor. 

Section 3.3 Examination of Property.  EPC Contractor represents and warrants that (i) 

it has visited and inspected the Property, including the Project Site, and has become familiar with 

all conditions under which the Work is to be performed, has correlated, and shall continue to 

correlate, all personal observations with the requirements of the Contract Documents, and shall 

make any necessary adjustments or corrections resulting therefrom, and (ii) the conditions under 

which the Work will be performed will not hinder EPC Contractor from fulfilling its obligations 

under this Agreement.  To the extent that Client becomes aware of any material change in the 

 
1 Default language to use so there is a performance guaranty without requiring O&M 
2 Use for projects where EPC is requiring O&M to provide performance guaranty.  
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conditions of the Project Site at any time after the date hereof that is not the result of the actions 

of EPC Contractor, its employees, agents, representatives, and any Subcontractor, or any person 

for whom EPC Contractor is legally liable (any such change, a “Changed Condition”): (x) Client 

shall notify EPC Contractor in writing of the nature of such Changed Condition and shall afford 

EPC Contractor another opportunity to visit the Project Site to assess the impact of such Changed 

Condition on the Work.  Any Changed Condition that increases EPC Contractor’s cost to perform 

or delays EPC Contractor’s performance of the Work shall be a Client Risk Event.  

Section 3.4 Compliance with Requirements; Utility Requirements.  EPC Contractor 

represents, warrants and confirms, that: (a) EPC Contractor shall and shall cause each 

Subcontractor to perform all Work in accordance with all Legal Requirements, Utility 

Requirements, warranty requirements, and other requirements of any Governmental Authorities 

that are applicable to the engineering, design, construction, installation and commissioning of the 

System; and (b) the System, upon Final Completion, will be capable of being operated in 

accordance with all applicable Legal Requirements, Utility Requirement, warranty requirements, 

and other requirements of any Governmental Authorities.  EPC Contractor shall give any and all 

notices required and comply with all Legal Requirements, Utility Requirements, ordinances, rules, 

regulations, and lawful orders of public authorities bearing on safety of persons or property or their 

protection from damage, injury or loss. 

Section 3.5 Compliance with Federal Requirements. EPC Contractor shall comply with 

all federal compliance requirements set forth in Schedule #22 attached hereto (the “Federal 

Compliance Requirements”) which shall be included in the meaning and definition of Legal 

Requirements. 

Section 3.6 Sufficiency of Contract Sum.  EPC Contractor represents and warrants to 

Client that the Contract Sum, as such amount may be modified in accordance herewith, provides 

sufficient funds for EPC Contractor to complete the Work and to achieve Final Completion in 

accordance with the terms hereof.  EPC Contractor is fully liable for the completion of the Project 

regardless of any failure to satisfy the warranties or representations set forth in this section. 

Section 3.7 Wage Payments.  EPC Contractor represents, warrants, and covenants that 

all labor wage payments made in connection with the performance of the Work shall be made in 

compliance with all Legal Requirements, including at rates not less than those contained in the 

wage determination attached hereto as Schedule #23. EPC Contractor represents and warrants that 

any Subcontractor(s) will comply with all Legal Requirements for labor wage payments.  

Section 3.8 Health, Safety.  EPC Contractor represents and warrants that it will comply 

with all labor safety, health, and non-discrimination and or harassment Legal Requirements, and 

that it will take all reasonable and practicable care to ensure a safe, healthy, and discrimination-

free and or harassment-free environment at the Project Site.  EPC Contractor represents and 

warrants that any Subcontractor(s) and other partners will comply with and covenants that it shall 

ensure that they do comply with all Legal Requirements for labor safety, health, and non-

discrimination and or harassment including by incorporating such provisions in contractual 

agreements. 
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Section 3.9 Rebates and Incentives.  EPC Contractor shall, at its own cost and expense, 

use commercially reasonable efforts to advise Client about, and to assist Client in applying for, 

available rebates, incentives, credits and the like, whether from manufacturers, utilities, 

governmental entities and or others, arising from or related to the purchase and installation of the 

System, Major Equipment or other aspects of the Work (“Rebates and Incentives”), all of which 

shall be the sole property of Client; provided, however, that EPC Contractor shall not be obligated 

to make any payments or incur any external expenses in the course of advising or assisting the 

Client in its pursuit of Rebates and Incentives.. The Parties agree that any funds received by any 

Party for workforce development and or job training and or philanthropic support and or other 

support for pre-development work is specifically excluded from the definition of Rebates and 

Incentives.  

ARTICLE 4 

SUBCONTRACTORS; MATERIAL SUPPLIERS 

Section 4.1 Subcontractors and Material Suppliers.  Subject to Section 4.2, EPC 

Contractor shall hire, retain, contract with, manage, direct, and supervise all Material Suppliers 

and Subcontractors. 

EPC Contractor shall be responsible for providing the Subcontractor(s) with all necessary Project 

Site direction and supervision. Absent default or EPC Contractor’s failure to perform as described 

herein, Client shall not assume any responsibility for Subcontractor(s), including completion of 

the Scope of Work, payment for services, or any other supervisory responsibilities. 

Section 4.2 Selection of Subcontractors.  Prior to EPC Contractor engaging any 

Subcontractor or Material Supplier in connection with the Work, EPC Contractor shall furnish 

Client with Schedule #5 listing the name, address, credentials, a copy or reasonable evidence of 

the licensing and registration, and other relevant information reasonably requested by Client with 

respect to such person and indicate which are Major Subcontractors. EPC Contractor shall not 

engage such person if Client has objected to the use of such party in connection with the System 

within seven (7) Days after the date on which EPC Contractor has furnished all such information 

to Client; provided that such objection is reasonable and based on objective factors. Unless 

otherwise stated herein, EPC Contractor shall, within ten (10) Days after Client’s written request, 

furnish Client with a list of the names and addresses of all such Subcontractor(s) and/or Material 

Supplier(s). 

Section 4.3 Form of Subcontracts.  Any agreement with any Subcontractor or Material 

Supplier (each, a “Subcontract”): (a) shall conform to the applicable payment provisions of this 

EPC Agreement; and (b) shall be consistent with all applicable Legal Requirements and Utility 

Requirements.  EPC Contractor shall, and shall cause each Major Subcontractor, to provide a 

subordination of mechanics’ lien in favor of Client, in form of hereto attached Schedule #12, 

consistent with Legal Requirements and reasonably satisfactory to Client, for Work performed 

prior to Client paying to EPC Contractor any progress payments or final payments under this 

Agreement for such Work. Nothing contained in the Contract Documents shall create any 

contractual relationship between Client and any Subcontractor or Material Supplier, nor create any 

obligation on the part of Client to pay or to see to the payment of any sum to any such 

Subcontractor or Material Supplier. 
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Section 4.4 EPC Contractor Compliance with Subcontracts.  EPC Contractor shall 

perform all of its obligations and agreements with each of its Subcontractors and/or Material 

Suppliers and shall fully pay each such entity the agreed price for its Work properly completed.  

In the event that EPC Contractor fails to pay any amount to Subcontractor or Material Supplier as 

required under its applicable Subcontract, Client shall have the option (but not the obligation), 

upon written notice to EPC Contractor, to pay such amount directly to such Subcontractor or 

Material Supplier directly and to deduct the amount so paid from the Contract Sum. 

ARTICLE 5 

SUPERVISION; PERFORMANCE OF THE WORK; CONSTRUCTION SERVICES 

Section 5.1 EPC Contractor’s Supervisor(s).  EPC Contractor’s supervisor(s) assigned 

to the Work (“EPC Contractor’s Supervisor(s)”), as or if required under applicable Legal 

Requirements, shall be duly licensed in the city and state of the Property.  EPC Contractor’s 

Supervisor(s) is (are) the only individual(s) authorized to supervise and direct the performance of 

the Work on behalf of EPC Contractor, and EPC Contractor shall not, except upon the request or 

with the approval of Client in each instance, which request or approval shall not be unreasonably 

withheld, make any substitutions to EPC Contractor’s Supervisor(s). In the event that an EPC 

Contractor’s Supervisor shall no longer be employed by EPC Contractor, EPC Contractor shall 

advise Client of the name and qualifications of a new EPC Contractor Supervisor and shall obtain 

Client’s agreement of such EPC Contractor Supervisor in writing, such agreement not to be 

unreasonably withheld. EPC Contractor’s Supervisor(s) shall be authorized to act for EPC 

Contractor in all matters relating to the Work, and all directions given by them shall be as binding 

as if given by EPC Contractor. EPC Contractor’s Supervisor(s) shall be available for consultation 

with Client and Site Owner (together with their respective employees, agent, representatives, and 

contractors) at reasonable times and shall not accept any other assignment that shall materially 

affect their attention to the performance of the Work. 

Section 5.2 Preservation of Warranties.  EPC Contractor shall and shall cause each of 

its Subcontractors to install all Major Equipment in accordance with the manufacturer’s 

specifications for such Major Equipment so as to preserve all manufacturer warranties related to 

such Major Equipment. 

Section 5.3 Installation of Electrical Equipment.  EPC Contractor shall and shall cause 

each Subcontractor to install all electrical equipment, conduit and wiring included in the Work in 

accordance with National Electrical Code standards, as and to the extent required by the authority 

having jurisdiction in the city, county or state in which the Property is located, and all Legal 

Requirements and Utility Requirements. Wiring must be UL listed, with labeling to show the 

voltage rating. 

Section 5.4 Commissioning.  EPC Contractor shall commission all Major Equipment 

after installation in accordance with each piece of Major Equipment’s manufacturer’s installation 

instructions, conditions, and warranties, and in accordance with all Legal Requirements and Utility 

Requirements. Commissioning shall verify that the performance of each piece of Major Equipment 

is as specified by the Contract Documents, that all components are in proper working order, and 

that Client understands the general operating principles of the System.  EPC Contractor shall, 

following Substantial Completion, prepare and submit to Client one (1) set of final marked up as-
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built drawings that document how the various elements of the Work were actually constructed and 

installed. 

Section 5.5 Maintenance of Property.  EPC Contractor shall keep the portion of the 

Property that it occupies in connection with the Work reasonably free from an accumulation of 

waste material and rubbish on a regular basis and shall, during the course of the Work and at the 

completion of the Work, remove from such portion of the Property (including the Project Site) all 

rubbish, implements, and surplus materials, and leave such portion of the Property (including the 

Project Site) broom clean. 

Section 5.6 Correction of Defective Work.  EPC Contractor shall promptly correct any 

portion of the Work that is rejected by Client as Defective Work as and to the extent required under 

Section 17.1.  EPC Contractor shall bear all costs and expenses associated with correcting any 

such Defective Work, including, without limitation, any and all damage to the Property caused by 

the repair and/or removal of the Defective Work and any additional testing and inspections of the 

replaced Defective Work. 

Section 5.7 Spare Modules. The EPC Contractor shall be responsible for procuring spare 

solar modules as specified in Schedule #1 of this Agreement. EPC Contractor agrees to deliver 

the spare modules to an address designated by the Client, at the Contractor’s expense, prior to the 

date of Final Completion. EPC Contractor shall provide documentation confirming the quantity, 

specifications, and delivery date of all spare modules to the Client upon delivery. For the avoidance 

of doubt, delivery of such spare modules is necessary to achieve Final Completion. 

ARTICLE 6 

CONTRACT TIME; PROJECT SCHEDULE 

Section 6.1 Project Schedule.  The Project Schedule is attached hereto as Schedule #3.  

No less than every two (2) weeks EPC Contractor shall provide Client with written updates, in 

electronic form, describing EPC Contractor’s progress toward achieving the Milestones, 

Substantial Completion, and Final Completion (each, a “Progress Report”).  EPC Contractor shall 

consult with Client as to the sequence, procedure, and method of carrying out the Work, and EPC 

Contractor shall schedule the Work and the placing of materials and equipment orders so as not to 

unreasonably interfere with the operations of Client or Site Owner.  EPC Contractor shall complete 

all portions of the Work necessary to achieve any Milestone as set forth in the Project Schedule. 

Section 6.2 Energizing Interconnection. Notwithstanding any other provision of this 

Agreement to the contrary, EPC Contractor agrees that it shall not interconnect the Project to the 

Utility or otherwise place in service or energize the System without Client’s prior written approval. 

Section 6.3 Guaranteed Substantial Completion Date.  Except as provided herein, the 

EPC Contractor shall use commercially reasonable efforts to achieve Substantial Completion of 

the Work not later than the Substantial Completion Date, as set forth in the Project Schedule, but 

in no case shall EPC Contractor fail to reach the Substantial Completion Date by the Guaranteed 

Substantial Completion Date; provided, however, that the Guaranteed Substantial Completion 

Date shall be subject to extension in the event of (i) delays in securing necessary utility or 

interconnection approvals that are not due to the fault of EPC Contractor or its subcontractors; (ii) 
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delays in securing necessary Permits or other government approvals necessary to complete the 

Work that are not due to the fault of EPC Contractor or its subcontractors; (iii) Client’s failure to 

perform, or breach of, its obligations under this Agreement or to other material negligent or 

intentional acts or omissions of Client or another third party (other than a contractor or 

subcontractor engaged by EPC Contractor or an invitee of EPC Contractor); (iv) Force Majeure 

events; and (v) approved Project Change Orders. Time is of the essence with respect to the EPC 

Contractor’s obligations hereunder, including without limitation the EPC Contractor’s obligation 

to achieve Substantial Completion prior to the Guaranteed Substantial Completion Date, as such 

date may be extended as detailed herein. 

Section 6.4 Liquidated Damages. EPC Contractor acknowledges and agrees that a 

breach of its covenants in either or both of Section 6.2 and Section 6.3 may result in Client 

suffering damages that are difficult if not impossible to determine, and that the Liquidated 

Damages described below are a fair and reasonable estimate of the damages which Client is 

expected to suffer in the event of such a breach.  

6.4.1 EPC Contractor acknowledges and agrees that in the event that EPC Contractor 

breaches its covenant in Section 6.2, Client shall be entitled to recover 

Liquidated Damages in the amount of thirty (30%) of the Contract Sum. 

6.4.2 EPC Contractor further agrees that in the event that EPC Contractor breaches 

its covenant in Section 6.3, and whether or not it has also breached Section 6.2, 

Client shall be entitled to recover Liquidated Damages in the amount of 

$[_____]3 per day, up to twenty percent (20%) of the Contract Sum (not 

counting any Liquidated Damages for breach of Section 6.2 that may be paid or 

payable) (the “Delay Liquidated Damages Cap”).  

Section 6.5 Liquidated Damages Not a Penalty.  EPC Contractor hereby waives the 

argument that the Liquidated Damages are equivalent to the assessment of a penalty on EPC 

Contractor. Client may deduct the aforesaid Liquidated Damages from any unpaid amount then or 

thereafter due to EPC Contractor under this Agreement. Any Liquidated Damages not so deducted 

from any unpaid amounts due to EPC Contractor shall be immediately due and payable to Client 

upon demand.  

 

ARTICLE 7  

SAFETY 

Section 7.1 Safety.  EPC Contractor shall take reasonable precautions for the safety of 

and shall provide reasonable protection to prevent damage, injury or loss to: (a) employees and/or 

other persons on the portion of the Property occupied by EPC Contractor during the Work 

(including the Project Site), including employees of Client, Site Owner, and/or Others; (b) the 

Work and materials and equipment to be incorporated therein, whether in storage on or off 

Property, under care, custody or control of EPC Contractor, its Subcontractors or Material 

Suppliers; and (c) Client’s or Site Owner’s buildings and other property at the Property or adjacent 

 
3 Daily PPA Revenue + REC revenue, or for Roof Lease projects, daily buy-all NRES/RRES value  
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thereto.  EPC Contractor shall establish, and cause its employees, each Subcontractor, and each 

such Subcontractor’s employees to comply with reasonable safety procedures (including without 

limitation all safety procedures mandated by Legal Requirements).  EPC Contractor shall enforce 

discipline and good order among Subcontractor(s) and other persons under its direction and 

control. 

Section 7.2 Reports.  The EPC Contractor shall report in writing to Client, no later than 

twenty-four (24) hours after the occurrence of, all accidents whatsoever arising out of or in 

conjunction with the performance of the Work, whether on or adjacent to the Project Site, which 

cause death, personal injury, or property damages, providing full details and statements of 

witnesses. In addition, if death, serious injuries and/or serious damages are caused, the accident 

shall be reported as soon as possible, but in no event more than four (4) hours after, by telephone 

or messenger to Client. If any claim is made by anyone against EPC Contractor and or any 

Subcontractor on account of any accident, EPC Contractor shall report the facts in writing to Client 

as soon as possible but in any event no later than five (5) Days after the claim is made. 

Section 7.3 Site Specific Plan. EPC Contractor shall have in place a site-specific health 

and safety plan, subject to Client’s reasonable review and approval. Such plan shall include all 

necessary emergency contact numbers as well as the location of closest hospital. 

 

ARTICLE 8 

MATERIALS; TITLE; RISK OF LOSS 

Section 8.1 New Materials.  All materials and equipment are to be new, unless 

otherwise specified, and shall be free of defects and improper workmanship. All materials shall be 

fully compliant with standards and System Specifications and all other applicable Legal 

Requirements and Utility Requirements. Materials and equipment shall not be subject to any 

conditional bill of sale, security agreement, financing statement, chattel mortgage, or any other 

claim, lien or encumbrance.  

Section 8.2 Title to Work. The title to all Work completed, including, but not limited to, 

Major Equipment, except tools and equipment owned or rented by the Contractor or 

Subcontractors and not intended to be incorporated into the Work, shall become the property of 

the Client upon payment by the Client of the corresponding Milestone payment. 

Section 8.3 Risk of Loss. Notwithstanding anything herein to the contrary, until the 

Project has reached Final Completion, the Contractor shall retain all risk (including loss, theft, 

damage or destruction), with respect to and be responsible for items supplied by the Contractor, 

its Subcontractors and it Materials Suppliers which are to be incorporated into the Work or used 

in performance of the Work, including, but not limited to, Major Equipment. 

ARTICLE 9 

PERMITS; UTILITY COSTS 

Section 9.1 Permits.  EPC Contractor and/or Subcontractor(s), at EPC Contractor’s sole 

cost and expense, shall secure all permits and approvals required for the development, 
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construction, use or occupancy of permanent structures or for permanent changes in existing 

facilities, including but not limited to the building permit. EPC Contractor will provide Client with 

electronic and or printed copies of all applications for permits and governmental approvals within 

ten (10) Days after they have been made, shall keep Client informed on a reasonably current basis 

of the progress of such applications, and provide Client with copies of all permits and approvals 

obtained. 

Section 9.2 Utility Costs.  EPC Contractor shall submit an application for 

interconnection to the Utility and shall pay the fees associated with submitting such 

interconnection application; provided, however, that in the event any impact studies or other 

interconnection studies are required by the Utility as part of the interconnection submission, the 

fees and expenses for such studies shall be the responsibility of Client. Except as required by the 

Contract Documents, EPC Contractor shall not be responsible, however, for payment for upgrades 

or changes to any existing Project Site electrical system(s), equipment (other than the Major 

Equipment needed for the System in Schedule #1), or survey/research projects that may or may 

not be required by the Utility, upgrades or changes to Utility-owned equipment, or Utility-supplied 

electrical service, which shall be the sole responsibility of Client. EPC Contractor shall use 

commercially reasonable efforts to determine if the Utility will require any such surveys, upgrades 

or changes to Utility-owned equipment, or Utility-supplied electrical service, and shall advise 

Client with respect to same as soon reasonably practical. 

Section 9.3 Design Requirements.  EPC Contractor shall ensure that all designs comply 

with Good Engineering and Operating Practices, and all applicable Legal Requirements and Utility 

Requirements. EPC Contractor understands and agrees that design changes are not permitted 

unless approved by the Utility pursuant to the Interconnection Agreement. 

 

ARTICLE 10 

REBATES; CREDITS; INCENTIVES 

Section 10.1 EPC Contractor shall use commercially reasonable efforts to advise Client 

about and assist Client in applying for available rebates, incentives, credits and the like, whether 

provided by manufacturers, utilities, governmental entities and/or others, arising from or related 

to the purchase and installation of the System, Major Equipment, and/or other aspects of the Scope 

of Work, all of which shall be the sole property of Client; provided, however, that EPC Contractor 

shall not be obligated to make any payments or incur any external expenses in the course of 

advising or assisting the Client in its pursuit of such rebates, incentives, credits and the like.  

Section 10.2 [EPC Contractor shall, and shall cause its Subcontractors to, comply with 

all prevailing wage and apprenticeship requirements set forth in Section 48(a)(10)-(11) of the 

Code, and any regulations and other United States Treasury Department guidance thereunder, 

including Notice 2022 61, 2022 52 IRB 560, and Prop Treas Reg § 1.45-6, 88 Fed Reg 60018, 

60040 (Aug. 30, 2023), Prop Treas Reg § 1.45-7, 88 Fed Reg 60018, 60040 (Aug. 30, 2023), Prop 

Treas Reg § 1.45-8, 88 Fed Reg 60018, 60047 (Aug. 30, 2023), and Prop Treas Reg § 1.45-12, 88 

Fed Reg 60018, 60051 (Aug. 30, 2023) (the “Proposed Regulations”), including by complying 

with any required record-keeping, reporting and certification requirements.  EPC Contractor shall, 
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and shall cause its Subcontractors to, maintain and promptly provide to Client or its agents, 

successors or assigns upon request, the following information and documentation and any and all 

additional information and documentation reasonably requested by Client or its agents, successors, 

or assigns regarding such compliance:   

10.2.1 with respect to compensation paid to laborers and mechanics employed or 

engaged by EPC Contractor or any Subcontractor in the construction, alteration or repair of the 

Project: 

(a) Name, address, the last four digits of the social security number, telephone 

number, and email address of each laborer or mechanic; 

(b) Labor classification applied to each laborer or mechanic for determining the 

prevailing wage rate and documentation supporting the classification, including the applicable 

wage determination; 

(c) The hourly rate of wages paid, including rates of contributions or costs for 

bona fide fringe benefits, for each applicable labor classification; 

(d) Records to support any contribution irrevocably made on behalf of a laborer 

or mechanic to a trustee or third person pursuant to a bona fide fringe benefit program, and the rate 

of costs that were reasonably anticipated in providing bona fide fringe benefits to laborers and 

mechanics pursuant to an enforceable commitment to carry out a plan or program described in 40 

USC § 3141(2)(B); 

(e) The number of daily and weekly hours worked by each worker; 

(f) The total number of labor hours worked per pay period for each worker; 

(g) The total wages paid to each worker for each pay period (including 

identifying any deductions from wages); and 

(h) The amount and timing of any correction payments and documentation 

reflecting the calculation of the correction payments. 

10.2.2 with respect to qualified apprentices engaged in the construction, alteration 

or repair of the Project: 

(a) Name, address, and the last four digits of the social security number of each 

qualified apprentice; 

(b) Each qualified apprentice's worker classification; 

(c) The number of daily and weekly hours worked by each qualified apprentice; 

(d) The total hours worked by all qualified apprentices;  

(e) The number of daily and weekly hours worked by each journey worker; 
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(f) The total hours worked by all journey workers; 

(g) Any written requests made by EPC Contractor or Subcontractor for 

employment of apprentices from registered apprenticeship programs, including any contacts with 

the U.S. Department of Labor's Office of Apprenticeship or State apprenticeship agency regarding 

requests for apprentices from registered apprenticeship programs; 

(h) Any agreements entered into with registered apprenticeship programs with 

respect to the construction, alteration, or repair of the Project; 

(i) Documents reflecting the standards and requirements of any registered 

apprenticeship program, including the applicable ratio requirement prescribed by each registered 

apprenticeship program from which EPC Contractor or any Subcontractor employs apprentices; 

(j) Records to support wages paid to any apprentices at less than the applicable 

prevailing wage rates, including records reflecting the registration of the apprentices with a 

registered apprenticeship program and the applicable wage rates and apprentice-to-journey worker 

ratios prescribed by the apprenticeship program; and 

(k) If a request for apprentices submitted in accordance with the Proposed 

Regulations is denied or deemed denied as a result of a failure of a registered apprenticeship 

program to respond, documents reflecting the request for qualified apprentices from the registered 

apprenticeship program and the program's denial of such request or non-response to such request, 

as applicable. 

Section 10.3 If EPC Contractor fails to satisfy any of its obligations set forth in this 

Section, then EPC Contractor shall pay to Client, or as directed by Client, promptly upon demand 

an amount equal to the correction and penalty amounts described in Section 45(b)(7)(B) of the 

Code, Section 48(a)(10)(B) of the Code, Section 45(b)(8)(D)(i)(II) of the Code, or Section 

48(a)(11) of the Code, as applicable, with respect to the Project. 

EPC Contractor shall indemnify Client from and against all losses (including but not limited to the 

five-times multiplier for which the Project would have been eligible pursuant to Section 45(b)(6) 

of the Code or Section 48(a)(9) of the Code), damages, expenses and liabilities, including fines, 

penalties, court costs and reasonable attorneys' fees to the extent they arise in connection with or 

are related to EPC Contractor's breach of this Article 10.]4 

Section 10.4 [Placeholder for BASA and DBRA compliance language, if applicable, see 

RFP for outline of BASA and DBRA requirements]5 

ARTICLE 11 

PRIOR SERVICES AND PRE-CONSTRUCTION SERVICES 

Section 11.1 Work Performed Prior to Effective Date.  The Parties acknowledge that 

EPC Contractor may have provided certain preliminary Services with respect to the Project prior 

 
4 Add if project is subject to ITC PWA requirements (greater than 1 MW AC) 
5 To be provided by outside counsel 
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to the date of execution of this Agreement and shall provide additional pre-construction services 

as part of the Scope of Work (collectively being the “Pre-Construction Services”). The Parties 

agree that any such Pre-Construction Services previously performed are deemed to be Services as 

defined herein and to be provided in accordance herewith and are included in the Contract Sum.  

All Pre-Construction Services under this Article 11 are included in the Scope of Work and covered 

by the warranties provided hereunder. Pre-Construction Services, shall include, but not be limited 

to the following: 

11.1.1 A summary of all Permits and Approvals necessary to construct, own and 

operate the project in accordance with Legal Requirements in the form of Schedule #9. 

11.1.2 An initial structural engineering report, performed by EPC Contractor’s 

engineer and/or engineering Subcontractor, which shall (i) be stamped and signed by a certified 

Professional Engineer, (ii) if the System, or a portion thereof, is a ground mount or carport, include 

geotechnical studies, pull tests and core sampling, as may be necessary, and (iii) if the System, or 

a portion thereof, is a roof mount, include a determination of whether the Project Site is structurally 

sound and capable of supporting the System as designed.  

11.1.3 The initial layout of the System and associated equipment, stamped and 

signed by a certified Professional Engineer and consistent with any Permit Applications (“System 

Design”), will be developed so as to determine the precise layout. The layout should specify the 

metering strategy, number and location of points of interconnection, the make/model, wattage and 

quantity for both inverters and modules, racking product, azimuth, tilt and system size kW-AC and 

kW-DC, and the DC:AC ratio. The DC:AC ratio shall not exceed 1.5. EPC Contractor will also 

provide a production report to accurately determine the expected energy production of the Project 

based on the proposed System Design. Client will review such submittals and notify EPC 

Contractor if such System Design and production report is acceptable within ten (10) Days after 

receipt; provided, however, that if Client does not provide any comments to such System Design 

within ten (10) Days, such System Design shall be deemed approved. Notwithstanding anything 

to the contrary in the Contract Documents, Client’s review and/or approval of the System Design, 

any other Construction Documents, and/or any other element of EPC Contractor’s Services or 

Work shall not be construed as a waiver of negligent or defective Services or Work, nor shall any 

such review or approval excuse EPC Contractor and/or Subcontractors of any obligation or liability 

arising from the Services and/or Work. 

11.1.4 An electrical design consisting of single line diagrams will be developed 

and presented to Client based on the approved System Design. An engineering review will be 

performed by EPC Contractor’s engineer and or engineering Subcontractor(s) to determine the 

feasibility of interconnecting the System to the Project Site’s electrical system, and the final 

designs will be stamped and signed by a certified Professional Engineer. In the event that  the final 

electrical design impact the System Expected Production, the (i) production report will be updated 

to reflect those changes on System Expected Production, and (ii) if such impact is that Expected 

Production is reduced, the Contract Sum shall be reduced pursuant to Section 13.2. Parties agree 

that the results of an initial structural engineering report may cause the System Design to be 

changed and that a revised production report may be presented to Client following an initial 

structural engineering review. 
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11.1.5 Review of the Project with the Utility company to determine the method for 

Utility interconnection acceptable to the Utility and shall submit any and all applications that are 

required by the Utility for interconnection. EPC Contractor shall interconnect the System in 

accordance with all Utility Requirements and in consultation with Client. 

Section 11.2 Compensation for Pre-Construction Services.  The cost of conducting the 

above Pre-Construction Services is included in the Contract Sum.  Except as expressly provided 

herein, in the event that Client, in its sole determination, elects not to pursue construction of the 

Project and or terminates this Agreement in accordance with terms herein, EPC Contractor shall 

not be entitled to any compensation and or reimbursement on account of such Pre-Construction 

Services except as may be provided for in the applicable termination provisions. 

ARTICLE 12 

COORDINATION WITH SITE OWNER AND CLIENT 

Section 12.1 Condition of the Property.  Client shall disclose to EPC Contractor any and 

all conditions concerning the Project Site (including all latent and patent conditions) of which 

Client has knowledge that are not otherwise readily observable from EPC Contractor’s inspection 

of the Project Site and which may materially affect the execution of the Work in connection with 

the Project, including but not limited to the following information, if in its possession:  

(a) Information describing the physical characteristics of the Project Site, 

including surveys, evaluations, legal descriptions, data, or drawings depicting existing conditions, 

subsurface conditions and environmental studies, reports, and investigations; 

(b) Tests, inspections, and other reports dealing with Hazardous Material 

and/or other existing conditions, including structural, electrical, mechanical and/or chemical tests, 

required by the Contract Documents and/or the Legal Requirements; 

(c) Any other information or services reasonably requested in writing by EPC 

Contractor which are or may be necessary for EPC Contractor’s performance of the Scope of 

Work, provided such information (a) is available to Client without incurring commercially 

unreasonable expense based on the value of the Project, and (b) is not included in the EPC 

Contractor’s Scope of Work; and 

(d) Specific engineering criteria to be included in the design as needed by Client 

to satisfy Client’s financing criteria.  

Notwithstanding the foregoing, Client’s failure to disclose any information, either unintentionally 

or because of actual lack of knowledge, shall not form the basis of any claim or liability against 

Client. EPC Contractor is ultimately responsible for inspecting the Project Site and recognizing 

any conditions that would hinder or impede the Scope of Work.   

Section 12.2 Removal of Site Owner’s Property.  EPC Contractor shall coordinate with 

Site Owner to (re)move any of Site Owner’s existing equipment or property as may be required 

based on the approved System Design, or, in EPC Contractor’s judgment, could or would interfere 

with the Project, provided that EPC Contractor has identified same for Client at the time of EPC 

Contractor’s submission of the proposed Construction Documents for Client’s review and written 
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approval. Upon Client’s request, EPC Contractor will provide Client with a written Project Change 

Order for the purposes of moving/removing any such equipment or property, if such action 

materially affects the cost of the Scope of Work. 

Section 12.3 Communication System.  Client, acting through Site Owner, shall be solely 

responsible for providing a communications link to the location of the inverters for the purpose of 

connecting the Data Acquisition System (“DAS”) with the Project Site Owner’s existing computer 

network. 

Section 12.4 Site Access; Assistance of Site Owner.  Client, acting through Site Owner, 

shall be solely responsible for providing EPC Contractor with Site Owner’s access to personnel as 

and when necessary for EPC Contractor to complete interconnection of the System with the 

existing electrical service(s) and/or Utility or other necessary tasks at Site Owner’s Property. EPC 

Contractor shall comply with requirements or limitations of the Client’s access rights to the 

Property set forth in the relevant portion of any Property access agreement that is provided by the 

Client to the EPC Contractor. 

Section 12.5 Client Review of Work.  Client or its designated agent may visit the Project 

Site at intervals appropriate to the stage of construction to become generally familiar with the 

progress and quality of the completed Work. Neither Client’s visits nor its review of Work or 

Services shall excuse or relieve EPC Contractor for proper performance of the Services or Work 

in accordance with the Contract Documents. 

Section 12.6 Compliance with Project Schedule.  EPC Contractor acknowledges that Site 

Owner shall make the Project Site available to EPC Contractor according to the dates specified in 

the Project Schedule as applicable and during the course of the Work. Site Owner, Client, and EPC 

Contractor will cooperate with one another in a commercially reasonable manner to accomplish 

the Work in accordance with the Project Schedule.  

ARTICLE 13 

CONTRACT SUM; PAYMENTS ON ACCOUNT OF CONTRACT SUM 

Section 13.1 Contract Sum.  As compensation in full to EPC Contractor for the full and 

complete performance of the Work and all of EPC Contractor’s obligations hereunder, Client shall 

pay to EPC Contractor, pursuant to a Milestone payment schedule set forth on Schedule #6 (the 

“Payment Schedule”), a fixed price amount of $[_____] (the “Contract Sum”).  The Contract Sum 

includes all amounts due to EPC Contractor for the proper performance and completion of the Work, 

including without limitation all amounts due on account of Subcontractors and/or Material 

Suppliers, all insurance premiums, all overhead and profit, reimbursable expenses, general 

conditions, contingencies, and other costs of work.  Any costs or expenses of any kind incurred by 

EPC Contractor, Subcontractor(s), and/or Material Suppliers in excess of the Contract Sum shall be 

paid by EPC Contractor and/or Subcontractor(s), and/or the Material Supplier(s) without 

reimbursement by Client; provided however the Contract Sum is subject to taxes, additions, 

deletions, and/or changes in the Scope of Work for the Project made in accordance with Project 

Change Orders entered into, or otherwise, as provided in this Agreement. 
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Section 13.2 Adjustment of Contract Sum.  In the event that the final System Design, as 

approved by Client, results in a smaller System size than the initial System Design size, then 

Contract Sum shall be proportionally reduced by $[___]6 per Watt. In the event that the final System 

Design, as approved by Client, is not expected to meet the System Expected Production, then 

Contract Sum shall be reduced by any amount necessary to ensure Client’s Expected Economic 

Benefit.  Any adjustment of the Contract Sum pursuant to this Section shall be performed by Client, 

with supporting calculations and any applicable documentation to be shared with EPC Contractor, 

and upon notice to EPC Contractor the adjusted Contract Sum and any necessary updates, within 

Client’s reasonable discretion, to the Payment Schedule and Schedule #7 (“Schedule of Values”) 

shall be incorporated into this Agreement and supersede and replace the Contract Sum and any 

previous versions of the Payment Schedule and Schedule of Values. 

Section 13.4 Payment of Contract Sum.  EPC Contractor shall submit payment applications 

on account of Services and Work performed consistent with the intervals for performance set forth 

in the Payment Schedule of this Agreement and otherwise monthly on account of other 

reimbursable costs and expenses as expressly provided in this Agreement. Each payment 

application shall include (i) a completed disbursement request, in the form satisfactory to Client, 

and (ii) any applicable requirements and documents of the Milestone set forth in the Milestone 

checklist, attached hereto as Schedule #8. The Parties acknowledge and agree that no retention 

shall be withheld from any of the milestone progress payments, and Holdback Amount payment 

is not earned by EPC Contractor until the Warranty Period, does not represent “retainage” as that 

term is defined in Connecticut General Statutes §42-158i(3), and therefore the limitation on per 

cent retainage set forth in Connecticut General Statutes §42-158k does not apply to this 

Agreement, and neither the final payment amount nor any other portion of the Contract Sum need 

be placed in a depositary escrow account pursuant to Connecticut General Statutes §42-158p. 

Section 13.5 Holdback Amount.  Client shall withhold 2% of the Contract Sum 

(“Holdback Amount”). The Holdback Amount shall be paid to EPC Contractor after the Warranty 

Period, provided that: 

13.5.1 Any warranty claims arising out of this Agreement have been resolved to 

Client’s reasonable satisfaction; 

13.5.2 There are no outstanding or unresolved warranty claims related to EPC 

Contractor, whether arising out of this Agreement or any other agreement between Client and EPC 

Contractor; and 

13.5.3 EPC Contractor has not defaulted or failed (or neglected) to carry out the 

Scope of Work or otherwise breached this Agreement or was grossly negligent, fraudulent, or 

committed willful misconduct in the course of performance of the Services or Work. 

Section 13.6    Compensation for Change Orders.  EPC Contractor shall invoice Client for 

any and all extra costs incurred, pursuant to or as a result of any Project Change Orders for such 

Services or Work authorized thereunder. Client shall remit payment to EPC Contractor on account 

of such undisputed amounts within thirty (30) Days. 

 
6 Up to 1/10th of a cent 
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Section 13.7 Failure of Pay.   

13.7.1 Interest on Late Payments.  If either Party fails to remit any payment when 

due to the other Party, then, following the other Party’s written notice thereof and the non-paying 

Party’s failure to cure such payment default within ten (10) Days of receipt of such notice, such 

delinquent amounts shall accrue interest at the prime rate plus two percent (2%) per annum from 

the beginning of such ten (10) Day period; provided that neither Party shall be obligated to pay 

any disputed payment or any interest thereon until such disputed payment has been resolved in 

accordance with the terms of this Agreement.  

13.7.2 Suspension for Non-Payment.  In the event that: (x) Client fails to make any 

undisputed payments as and when required by this Agreement; (y) EPC Contractor notifies Client 

in writing of such failure; and (z) such failure is not remedied by the date that is thirty (30) Days 

after Client’s receipt of such written notice, then EPC Contractor may, in its sole and absolute 

discretion by issuing a written notice to Client, suspend, as of the date such notice is received by 

Client, EPC Contractor’s performance under this Agreement until such undisputed payments are 

received by EPC Contractor.  Any such suspension by EPC Contractor in accordance with this 

Section shall not abridge or limit any claim by EPC Contractor for any and all damages to the 

extent provided under this Agreement or otherwise available to it under applicable law. 

Section 13.8 Liens.  Notwithstanding the foregoing, if any mechanic’s liens or other 

claims are filed or maintained against the System or the Project Site Owner’s buildings or 

improvements or real estate appurtenant thereto, for or on account of any Services or Work or 

furtherance of the Work, then it shall be the obligation of EPC Contractor to make provisions 

satisfactory to Client or Site Owner, as the case may be, for the satisfaction of such liens or claims 

before Client makes any payment hereunder; provided, however, that in no event may Client 

withhold from any payment due to EPC Contractor an amount which is more than 150% of the 

amount stated in any such mechanic’s lien(s). Notwithstanding the foregoing, EPC Contractor 

shall cause any such liens to be satisfied or discharged by bond, at EPC Contractor’s sole expense, 

within thirty (30) Days of the filing of such liens, provided that Client has paid EPC Contractor all 

undisputed amounts as are due and payable pursuant to the terms of this Agreement. 

Section 13.9 Obligation to Install Materials.  The sums paid under this Agreement shall 

be deemed to be in full consideration for the performance by EPC Contractor of all its duties and 

obligations under the Contract Documents and EPC Contractor shall have the full continuing 

responsibility to install the materials and supplies purchased in accordance with the provisions of 

the Contract Documents, to protect the same, to maintain them in proper condition and to forthwith 

repair, replace and make good any damage thereto without cost to Client, except as provided to 

the contrary by this Agreement, including to the extent such loss is covered under property 

Insurance required by Client pursuant hereto.  

ARTICLE 14 

CLAIMS; CHANGE(S) TO SCOPE OF WORK OR SCHEDULE OF WORK 

Section 14.1 Changes to the Scope of Work.  Any and all agreements for changes in the 

Scope of Work between EPC Contractor and Client shall only be effective if approved by a Project 

Change Order submitted by EPC Contractor, approved by Client, and signed by both Parties. The 



25 

Contract Sum shall be adjusted to reflect any agreed-upon changes in the Scope of Work as set 

forth in approved Project Change Orders, and the effect of any Project Change Order on the 

Contract Sum and or Project Schedule shall be indicated in writing. Client shall review and provide 

written approval or rejection to any changes to the design or the Construction Documents within 

ten (10) Days following submission to Client. 

Section 14.2 Disputes over Change Orders.  If Client, at its sole discretion, elects to not 

approve or fails to approve a Project Change Order proposed by EPC Contractor, EPC Contractor 

may elect, at its sole discretion, to settle any difference or dispute through the dispute resolution 

process in Article 18 of this Agreement. EPC Contractor shall continue to perform all other Work 

under the agreement while any such dispute is pending. 

Section 14.3 Relief for Force Majeure Events.  EPC Contractor shall not be responsible 

for delays caused by Force Majeure. If adverse weather conditions are the basis for a claim for 

Force Majeure, such Claim shall be documented by data substantiating that weather condition. 

EPC Contractor shall use all reasonable efforts to avoid work stoppages, interruptions, disputes or 

strikes where reasonably possible and practical and shall at all times maintain Project-wide labor 

harmony among all Subcontractors and/or Material Suppliers. To the extent reasonably 

practicable, within five (5) Days after commencement of a Force Majeure event, EPC Contractor 

shall provide Client with written notice of the Force Majeure event and the intent to claim such 

occurrence as a Force Majeure event, and within ten (10) days of the commencement of a Force 

Majeure event, EPC Contractor shall provide Client with notice in the form of a letter describing 

in detail the particulars of the occurrence giving rise to the Force Majeure claim.  If notice is not 

provided within this ten (10) day time period, EPC Contractor can not assert a Force Majuere event 

or claim at a later date, unless the impacts of the Force Majeure event could not reasonably be 

ascertained during the ten (10) day time period or if there is no monetary or otherwise detrimental 

impact to Client as a result of a delay in providing notice of the Force Majeure event. EPC 

Contractor shall not be entitled to any change in the Contract Sum or additional compensation as 

a result of a Force Majeure Event. 

Section 14.4 Relief for Client Risk Events.  EPC Contractor may request a Project 

Change Order for an extension of the Guaranteed Substantial Completion Date or any adjustment 

of the Contract Sum to the extent EPC Contractor can demonstrate that EPC Contractor’s 

completion of the Work was adversely impacted by a Client Risk Event. Within forty-eight (48) 

hours after EPC Contractor becomes or should have become aware of any Client Risk Event, EPC 

Contractor shall provide Client with written notice of such Client Risk Event and the intent to 

claim relief for such Client Risk Event, and within ten (10) Days after the occurrence of such Client 

Risk Event, EPC Contractor shall provide Client with notice in the form of a letter describing in 

detail the particulars of Client Risk Event and the impact of such Client Risk Event on EPC 

Contractor’s performance of the Work. 

Section 14.5 Project Change Orders Final.  The execution of a Project Change Order by 

EPC Contractor shall constitute conclusive evidence of EPC Contractor’s agreement to the ordered 

changes in the Work, the Contract Documents as thus amended, EPC Contractor’s compensation 

and the Guaranteed Substantial Completion Date. EPC Contractor, by executing the Project 

Change Order, waives and forever releases any claim against Client for additional time or 

compensation for matters relating to or arising out of or resulting from the executed Project Change 
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Order, unless such request for additional time or compensation is based on labor disputes, fire, 

unusual delay in the deliveries, abnormal adverse weather conditions not reasonably anticipatable, 

unavoidable casualties or any causes beyond EPC Contractor’s control, unforeseen field conditions 

that cannot be reasonably anticipated or expected, or by other causes which Client determines 

justify additional time and or compensation.  

Section 14.6 Compensation for Project Change Orders.  In the case of any Project Change 

Order resulting from a Client Risk Event, EPC Contractor’s compensation for such Client Risk 

Event, if any, shall be a stipulated sum agreed to by the Parties, or the actual costs incurred by EPC 

Contractor in connection with such Client Risk Event plus a fee equal to 7.5% of such costs, which 

costs shall include any Services required as a result of such Client Risk Event.  The foregoing 7.5% 

fee shall include all overhead, profit, insurance and general conditions costs of both EPC 

Contractor and Subcontractor.  In no event shall the aggregate mark-up of both EPC Contractor 

and Subcontractor on a Project Change Order exceed the foregoing percentages. 

ARTICLE 15 

HAZARDOUS MATERIALS 

Section 15.1 Hazardous Materials.  The Scope of Work to be performed by EPC 

Contractor pursuant to the Contract Documents and the compensation to be paid to EPC Contractor 

pursuant to this Agreement and the Contract Documents expressly excludes work or service of any 

nature associated or connected with the identification, abatement, cleanup, control, or removal of 

environmentally Hazardous Materials.  

Section 15.2 Indemnity. EPC Contractor shall indemnify and hold Client, its officers, 

directors, shareholders, agents and employees harmless from and against any and all claims, 

demands, damages or causes of action and associated costs (including EPC Contractor’s 

reasonable and documented attorneys’ and related experts’ fees) (collectively, “Losses”)  in any 

way arising out of the presence, suspected presence or release of any Hazardous Materials into the 

air, soil, or any water system or other course, or in connection with any actions taken in connection 

with respect thereto, or with respect to any actions or proceedings in connection therewith, 

including but not limited to any action to enforce this indemnity, to the extent caused by or related 

to Hazardous Materials brought onto or adjacent to the Project Site by EPC Contractor, any 

Subcontractor, Material Supplier, and or other person engaged by EPC Contractor or any 

Subcontractor and or their employees and agents. 

ARTICLE 16 

TERMINATION  

Section 16.1 Termination by Client for Convenience.  The Client may, at any time, 

terminate this Agreement for its convenience and without cause by giving written notice to the 

EPC Contractor.  Upon receipt of notice from the Client of such termination for the Client’s 

convenience: the EPC Contractor shall cease operations as directed by the Client in the notice; 

take such actions as are necessary or as the Client directs for the protection and preservation of the 

Work; and except for Work directed to be performed prior to the effective date of termination 

stated in the notice, terminate all existing subcontracts and purchase orders and enter into no further 

subcontracts and purchase orders. In case of such termination for the Client’s convenience, the 
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Client shall pay the EPC Contractor for Work properly executed and costs incurred by reason of 

the termination, including unavoidable costs attributable to termination of subcontracts.  The EPC 

Contractor hereby waives and forfeits all other claims for payment and damages, including without 

limitation, anticipated profits and consequential damages.  The Client shall be credited for (i) 

payments previously made to the EPC Contractor for the terminated portion of the Work, (ii) 

claims that the Client has against the EPC Contractor under the agreement; and the (iii) the value 

of the materials, supplies, equipment, or other items that are to be disposed of by the EPC 

Contractor that are part of the Contract Sum. 

Section 16.2 Termination by Client for Cause.  If EPC Contractor defaults or fails (or 

neglects) to carry out the Scope of Work or otherwise materially breaches this Agreement or is 

grossly negligent, fraudulent or commits willful misconduct in the course of performance of the 

Services or Work, Client shall provide EPC Contractor written notice thereof and an opportunity 

to cure any such breaches, failures or omissions, within thirty (30) Days of such notice. If EPC 

Contractor has failed to cure within such thirty (30) Day period, or where such default may not 

reasonably be cured within such thirty (30) Day period and EPC Contractor has otherwise failed 

during such time to commence and continue to diligently undertake to cure any such breach(es), 

failure(s), or default(s) identified in the notice, Client may elect, in its sole discretion, to either (a) 

make good such deficiencies, and deduct the cost thereof from Contract Sum and payments on 

account thereof, or (b) to terminate this Agreement. If the Client commences a termination for 

cause under this Section and it is later determined that sufficient cause to terminate the Agreement 

did not exist, the termination will automatically be converted into a termination for convenience 

pursuant to Section 14.1. 

Section 16.3 Termination by either Party.  Either Party may terminate this Agreement if 

the other Party fails to perform or observe any material provision of this Agreement (other than 

the obligation of Client to make payments hereunder) and fails to cure such failure within thirty 

(30) Days after notice from such Party; provided, however, that to the extent such failure is 

incapable of being cured within such thirty (30) day period through the diligent exercise of all 

commercially reasonable efforts, and the other Party is diligently pursuing and continues to 

diligently pursue such cure, then the other Party shall have a reasonable amount of additional time, 

not to exceed ninety (90) Days in the aggregate, to effect such cure. 

Section 16.4 EPC Contractor Remedies upon Termination.  If this Agreement is 

terminated by EPC Contractor pursuant to Section 16.3 above, (a) EPC Contractor shall be entitled 

to recover from Client payment for the actual costs incurred by EPC Contractor in connection with 

Services and Work properly executed and Major Equipment (and any other equipment) theretofore 

purchased by EPC Contractor informed by the Schedule of Values, plus 10% for profit and 

overhead, plus all reasonable expenses actually incurred by or charged to EPC Contractor 

attributable to such termination (including but not limited to reasonable termination or 

demobilization charges or expenses actually charged to EPC Contractor by its Subcontractors), (b) 

EPC Contractor shall not be liable to Client for any of the Work or Services performed (or not 

performed) by any person from and after the date of such termination, and (c) EPC Contractor 

shall have no further obligations under this Agreement. 

Section 16.5 Client Remedies upon Termination for Cause.  If this Agreement is 

terminated by Client pursuant to Section 16.2 above, upon Client’s request, EPC Contractor shall 
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(i) withdraw from the Project Site, (ii) assist Client in preparing an inventory of all equipment 

located on the Project Site, in storage or in transit, (iii) assign to Client (or to any replacement 

contractor) such of EPC Contractor’s subcontracts (including warranties), purchase orders and 

permits as Client may request in writing, and (iv) deliver and make available to Client all 

information, drawings, specifications documents, patents, licenses of EPC Contractor (whether or 

not such information, drawings, specifications documents, patents, and licenses are complete) and 

any proprietary components related to the Work reasonably necessary to permit Client to complete 

or cause the completion of the Work, and in connection therewith EPC Contractor authorizes 

Client and its agents to use such information in completing the Work and operating the System. 

EPC Contractor shall remove all materials, equipment, tools, and instruments used by and any 

debris or waste materials generated by EPC Contractor in the performance of the Work as Client 

may direct. For those items of Work that are completed as of the date of termination, EPC 

Contractor shall provide Client with a warranty for such Work with the same protections and 

remedies as set forth in Article 17. Client may employ any other qualified person, firm, or 

corporation to finish the Work by whatever method Client may deem expedient and may undertake 

such reasonable expenditures as will best accomplish the timely completion of the Work. In such 

event EPC Contractor shall not be entitled to receive any further payments under this Agreement 

except pursuant to the last sentence of Section 16.6. 

Section 16.6 Contractor Payment of Completion Costs.  Within a reasonable time after a 

termination of this Agreement by Client pursuant to Section 16.2 or Section 16.3, Client shall 

provide EPC Contractor with a schedule of values estimating the cost to complete the Work. As 

soon as practicable thereafter, Client shall determine the total expenses incurred in completing the 

Work, on a commercially reasonable basis (the “Completion Cost”). If the Completion Cost 

exceeds the unpaid portion of the Contract Price at the time of the termination, then EPC 

Contractor shall pay Client the difference within twenty (20) Days following receipt of Client’s 

written demand for payment up to 100% of the EPC contract, provided that this cap on EPC 

Contractor liability shall not apply if EPC Contractor’s undertaking of the Work was grossly 

negligent, fraudulent or if EPC Contractor engaged in willful misconduct, all NTP 

of which shall be accompanied by reasonable supporting documentation. Client shall act 

in good faith and in a commercially reasonable manner to mitigate any damages it may suffer. 

Under such circumstances, Client shall not be required to pay additional amounts to EPC 

Contractor. If the unpaid portion of the Contract Price at the time of the termination of this 

Agreement exceeds the Completion Cost, then Client shall pay to EPC Contractor the amount of 

such excess within twenty (20) Days after Client’s determination of the Completion Cost. 

ARTICLE 17 

WARRANTIES; LIMITATIONS ON LIABILITY 

Section 17.1 Contractor Warranty.  EPC Contractor warrants that until the [three (3)]  

year anniversary of the Final Completion Date (the “Warranty Period”), (a) the Work will be free 

from defects, will comply with the requirements of this Agreement and the Construction 

Documents, and will be performed in accordance with the Good Engineering and Operating 

Practice, all Legal Requirements, and all Utility Requirements; and (b) all equipment and materials 

supplied by EPC Contractor as part of the Work will be of proven design, new, unused, and of 

good quality and workmanship (the “Warranty Standard”).  If any Work does not comply with 
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the Warranty Standard (“Defective Work”), and Client notifies EPC Contractor of such Defective 

Work during the Warranty Period, then EPC Contractor shall promptly, but in no event later than 

sixty (60) Days after the date on which Client notifies EPC Contractor of such Defective Work, at 

its sole cost and expense, re-perform, replace, or repair such Defective Work (and any portion of 

the System that: (x) is damaged as a result of such Defective Work; or (y) must be removed and 

replaced in connection with such re-performance, replacement, or repair) so that such Defective 

Work complies with the Warranty Standard. 

Section 17.2 Installation Warranty.  If during the Warranty Period, an error is found in the 

installation Work including any roof areas penetrated as part of the Work as a result of EPC 

Contractor’s failure or any defective Work, including any roof areas penetrated as part of the Work, 

and Client has notified EPC Contractor in writing of such error within that period, EPC Contractor 

shall re-perform the required installation services and provide all work necessary to correct the 

Work within sixty (60) Days of such notice; assuming that full access to the Project Site as needed 

to perform same is granted to EPC Contractor, subject to delays in materials/supplies delivery, 

weather, Government Authorities approvals, and or any other matter beyond EPC Contractor’s 

control does not interfere with this work. EPC Contractor shall pay all costs incurred by EPC 

Contractor in performing such corrective services. 

Section 17.3 Subcontractor/Supplier Warranties.  For all materials and equipment, 

including all Major Equipment, EPC Contractor shall secure and transfer to Client the any and all 

manufacturer’s warranties, including, without limitation the warranties specifically described on 

Schedule #4. Client or its contractors and agents shall be responsible for enforcing such 

manufacturer’s warranties after Final Completion. EPC Contractor hereby assigns to Client all 

rights granted to EPC Contractor under any manufacturer agreement with regard to said equipment 

(including all warranty and indemnification provisions) and agrees to use commercially reasonable 

efforts to evidence such assignment to Client. EPC Contractor shall evidence such assignment of 

warranties, in the form of Schedule #15 attached hereto, prior to or along with Milestone 5 

deliverables. EPC Contractor shall not use equipment or material from any manufacturer that 

refuses to assign to Client or otherwise issue to Client a manufacturer warranty against defects in 

such equipment or material. For any non-major equipment manufacturer that does not provide a 

warranty against defects for at least the Warranty Period, or if any such manufacturer warranty is 

deemed non-assignable, void or otherwise ineffective, EPC Contractor hereby warrants for the 

Warranty Period that said materials shall be free from defects. If during the Warranty Period it is 

shown that there is any defect in any material, equipment or other component of the Project (other 

than any material, equipment or component that has its own manufacturer warranty, in which case 

Client shall work with the manufacturer to pursue a warranty claim), and Client has notified the 

EPC Contractor in writing of any such defect within the specified period, EPC Contractor shall 

promptly replace or repair, to the Client’s reasonable satisfaction, any such material, equipment or 

other component of the Project.  Subject only to Section 17.6 below, and notwithstanding the 

warranties assigned from EPC Contractor to Client described above, any and all repairs and 

replacements made during the Warranty Period pursuant to the warranties described herein shall 

be at no cost or expense to Client, regardless of whether such repairs or replacements are required 

as a result of errors in the engineering and/or design services furnished by EPC Contractor, faulty 

installation, or any combination of the foregoing. In addition, EPC Contractor shall promptly 

respond to any and all of Client’s workmanship warranty claims (excluding manufacturer warranty 

claims) made during the six (6) year period following the Final Completion Date. 
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Section 17.4 Warranty Exclusions.  Any warranty under this Agreement shall not apply 

to any defect, failure or damage caused by improper use or care by Client, Site Owner or Others, 

or other improper or negligent act or omission of Client, Site Owner or Others. EPC Contractor 

shall not be obligated to furnish service under such warranty to repair or service damage: 

(a) resulting from attempts by personnel other than EPC Contractor’s 

representatives and/or Subcontractors to install, repair or service the covered materials and 

equipment, including acts or omissions of Client, Site Owner or Others that deviate from the 

operating and maintenance manual, Good Engineering and Operating Practices  or the training 

provided by EPC Contractor and/or alterations or repairs of the System carried out by any person 

other than EPC Contractor or its Subcontractors; 

(b) resulting from improper use or connection to incompatible equipment, 

physical abuse, damage by accident or neglect, of any covered materials or equipment by Client, 

Site Owner or any third party (other than EPC Contractor or its Subcontractor(s)); 

(c) resulting from malfunction caused by the use of unauthorized or improper 

parts or supplies except as caused by EPC Contractor and or its Subcontractor(s); 

(d) caused by the modification or integration of materials or equipment 

purchased by Client pursuant to this Agreement with other products when the effect of such 

modification or integration increases the time or difficulty of repairing or servicing the covered 

materials or equipment, except as caused by EPC Contractor and or its Subcontractor(s); or 

(e) caused by Force Majeure. 

Section 17.5 NO CONSEQUENTIAL DAMAGES.  IN NO EVENT SHALL EITHER 

PARTY BE LIABLE FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, 

OR OTHER DAMAGES (OR LOST PROFITS TO THE EXTENT THAT SUCH PORTION OF 

LOST PROFITS CONSTITUTES SUCH TYPES OF DAMAGES), OR DAMAGES FOR 

DELAY (EXCEPT AS EXPRESSLY PROVIDED OTHERWISE IN THIS AGREEMENT). 

Section 17.6 DISCLAIMER OF ALL OTHER WARRANTIES. EXCEPT AS 

OTHERWISE PROVIDED HEREIN, THERE ARE NO WARRANTIES, EXPRESS OR 

IMPLIED, INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR 

FITNESS FOR A PARTICULAR PURPOSE, WITH REGARD TO ANY OR ALL SERVICES, 

MATERIALS AND EQUIPMENT SUPPLIED AND OR INSTALLED BY EPC 

CONTRACTOR, AND ANY EXPRESS WARRANTY IS IN LIEU OF ALL LIABILITIES OR 

OBLIGATIONS OF EPC CONTRACTOR (WHETHER SUCH LIABILITIES OR 

OBLIGATIONS WOULD ARISE UNDER THE AGREEMENT OR OTHERWISE) FOR 

DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE DESIGN, DELIVERY, 

INSTALLATION, USE OR PERFORMANCE OF SUCH SYSTEM, MATERIALS AND OR 

EQUIPMENT. 
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ARTICLE 18 

DISPUTE RESOLUTION 

Section 18.1 General.  In the event of any dispute arising under or in connection with this 

Agreement, any of the Contract Documents or any Services or Work performed or not performed 

hereunder, the Parties, upon delivery of a written notice from either Party to the other Party, agree 

to attempt to resolve such dispute(s) as follows: First, by good faith negotiations by EPC 

Contractor, Client, and any necessary Subcontractor(s), including potential meetings between the 

Parties, within thirty (30) Days after the date that a Party gives written notice of such dispute to 

the other Party; and Second, if the dispute is not resolved during such thirty (30) day time period, 

then by arbitration before a single arbitrator at the American Arbitration Association (“AAA”) in 

Stamford, CT, under its Construction Industry Arbitration Rules. Arbitration shall be commenced 

by the complaining Party not later than fifteen (15) days after the conclusion of the thirty (30) Day 

negotiation period, and conducted so as to be concluded, and a final non-contestable award 

rendered, within one hundred and twenty (120) days of the date of the demand for arbitration, to 

the extent such timetable is not inconsistent with the foregoing AAA Construction Industry 

Arbitration Rules, as applied. Each Party shall be responsible for its own costs and attorneys’ fees 

incurred in the arbitration. The costs of the arbitration imposed by the AAA and the arbitrator’s 

fee shall be equally split by the Parties. The award may be confirmed in any court of competent 

jurisdiction.   

Section 18.2 Performance of Services during Dispute.  Unless otherwise provided in 

writing, EPC Contractor shall continue the Services and Work during the pendency of any dispute. 

If EPC Contractor continues to perform in a satisfactory manner, Client shall continue to make 

payments on account of all Services and Work not in dispute during such dispute resolution 

proceedings in accordance with this Agreement. Notwithstanding the foregoing, EPC Contractor 

shall be under no duty or obligation to perform under this Agreement if Client has purported to 

terminate the entire Agreement. 

ARTICLE 19 

INSURANCE; INDEMNITY 

Section 19.1 Insurance Requirements. 

19.1.1 Insurance.  EPC Contractor shall maintain during the performance of the 

Work, and shall cause each Subcontractor to at all times during the performance of its portion of 

the Work to maintain the following insurance (“Insurance”), all from an insurer licensed to do 

business in Connecticut with an A.M. Best rating of A-; VII or better, and is reasonably acceptable 

to Client: 

(a) commercial general liability insurance on a standard ISO CG 00 01 form, or 

equivalent acceptable to Client, with limits of not less than $1,000,000 per occurrence and 

$2,000,000 in the aggregate. Client must be named as “additional insured” on the CGL policy 

with ISO endorsement CG 20 38 04 13 and ISO endorsement CG 20 40 12 19, or equivalents 

acceptable to and approved by Client. The insurance afforded to the additional insureds shall be 

at least as broad as that afforded to the first named insured. All coverage provided under this 

section must be primary and noncontributory as provided by ISO endorsement CG 20 01 04 13 
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or equivalent acceptable to and approved by Client. The Aggregate limit must apply per 

job/project. Products/completed operations must be carried for a minimum of two (2) years after 

completion of job and acceptance by Client. 

(b) automobile liability insurance with limits of not less than $1,000,000 per 

accident; 

(c) worker’s compensation insurance covering (A) Statutory requirements and; 

and (B) Employers liability with limits not less than $1,000,000 per accident/disease; 

(d) Excess or umbrella liability insurance with limits not less than of 

$5,000,000 per occurrence/accident and $5,000,000 in the aggregate, covering over that 

underlying insurance described in (a), (b) and (c) above; 

(e) professional liability of not less than $1,000,000 per occurrence and 

$1,000,000 in the aggregate, for those parties directly providing professional services as part of 

the Work; if written on a claim made basis, such policy must include full prior acts coverage, or a 

retroactive or prior acts date set on or before the effective date of this agreement, and 

(f) property insurance in the form of an installation floater insuring property to 

be installed while in transit, at off-site storage, and onsite awaiting installation and after installation 

until job completion, with a limit equal to the value of such property for the Project. Client must 

be named as Loss Payee on such policy with ISO form with ISO form CP 12 18 10 12, Clause 

C.2., or equivalent acceptable to and approved by Client. 

19.1.2 Endorsements and Policy Requirements.  EPC Contractor shall provide 

Client with endorsements to the commercial general liability policy and umbrella policy, in form 

and substance satisfactory to Client, that include Client (and such other persons or entities as Client 

may reasonably designate hereafter) as “Additional Insureds.” The Insurance policies required 

hereunder shall contain a provision that coverages afforded under such policies will not be 

canceled or allowed to expire except upon thirty (30) Days’ (or ten (10) Days in the case of non-

payment of premium) prior written notice to Client.  EPC Contractor shall provide Client, within 

ten (10) Days of the Effective Date, evidence of the Insurance required under this Section 19.1.  

Client will be notified by EPC Contractor within ten (10) Days after any changes, suspensions, or 

cancelations of any Insurance required under this Section 19.1. 

19.1.3 EPC Contractor’s Insurance Primary.  EPC Contractor’s Insurance 

coverage shall be primary and noncontributory with respect to any other insurance or self-

insurance programs maintained by Client, any applicable Additional Insureds, or the Project Site 

Owner. 

19.1.4 Damage Caused by Failure to Maintain Insurance.  If Client is 

damaged by the failure of EPC Contractor to purchase or maintain Insurance required hereunder, 

then EPC Contractor shall bear all reasonable costs (including reasonable attorneys’ fees and court 

costs) incurred by Client in connection therewith. 

19.1.5 Subcontractor Insurance. EPC Contractor’s Insurance required in 

this Section must cover all actions or activities of any Subcontractor(s) for any Work or Services 
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performed by any Subcontractor(s) or any Subcontractor(s) must purchase policies satisfactory to 

Client and provide evidence of said policies within five (5) Days of the execution of a 

Subcontractor agreement.  Client must be notified promptly but no later than two (2) Days of any 

changes, suspensions, or cancelations of any Subcontractor(s) Insurance policies. 

Section 19.2 Mutual Indemnity. To the fullest extent permitted by law, each Party (the 

“Indemnifying Party”) shall defend, indemnify and hold harmless the other Party, its officers, 

directors, employees, agents, affiliates and representatives and other Parties (“Indemnitees”) from 

and against any and all claims, demands, suits, liabilities, proceeding, action, causes of action, 

losses, expenses, damages, fines, penalties, court costs and reasonable attorneys’ fees (collectively, 

“Claims”) arising out of or otherwise relating to (a) the Indemnifying Party’s breach of this 

Agreement; (b) any act or omission to act by the Indemnifying Party, any subcontractor or material 

supplier, anyone directly or indirectly employed by any of them, or anyone for whose acts they 

may be liable, and such action or inaction is in breach of this Agreement; (c) Indemnifying Party’s 

violations of Legal Requirements, any subcontractor or material supplier, anyone directly or 

indirectly employed by any of them, or anyone for whose acts they may be liable; (d) Indemnifying 

Party’s performance or failure to perform as required by this Agreement; (e) claims, liability, fines, 

costs or expenses imposed by a Governmental Authority as a result of the performance of the Work 

by EPC Contractor or its subcontractors, or anyone directly or indirectly employed by any of them, 

or anyone for whose acts they may be liable; (f) Bodily injury or property damage arising from the 

negligent acts or omissions or misconduct of the Indemnifying Party (and in the event EPC 

Contractor is the Indemnifying Party, the negligent acts or omissions or misconduct of its 

Subcontractors); or (g) the breach by EPC Contractor or Client of any of such Party’s 

representations or warranties as contained in this Agreement. This indemnification, defense and 

hold harmless obligation shall not be limited by insurance coverages and shall survive the 

termination or expiration of this Agreement.   

 

Section 19.3 Notice of Indemnity Claims.  EPC Contractor shall notify Client of any 

Claims or threatened Claims in respect of which it is or may be entitled to indemnification under 

this Article 19. Such Notice shall be given as soon as reasonably practicable after EPC Contractor 

becomes aware of the Claims or threatened Claims. 

 

Section 19.4 Defense of Claims. 

(a) EPC Contractor shall be entitled, in its sole discretion, to assume and control 

the defense of such Claims at its expense with counsel of its selection provided (i) it furnishes 

prompt Notice of its intention to do so to Client and reimburses Client for the reasonable costs and 

expenses incurred by Client prior to the assumption by EPC Contractor of such defense and (ii) 

such counsel is acceptable to Client, in the exercise of its reasonable judgment (the Parties agreeing 

that counsel appointed by any insurance company is deemed satisfactory unless such counsel has 

a conflict of interest). 

(b) Unless and until the Indemnifying Party acknowledges in writing its 

obligation to indemnify the Indemnitee(s) and assumes control of the defense of a claim, suit, 

action or proceeding in accordance with this Article 19, the Indemnitee(s) shall have the right, but 

not the obligation, to contest, defend and litigate, with counsel of its own selection, any Claims by 

any third party alleged or asserted against the Indemnitee(s) in respect of, resulting from, related 
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to or arising out of any matter for which it is entitled to be indemnified hereunder, and the 

reasonable costs thereof shall be subject to the indemnification obligations of the Indemnifying 

Party hereunder. 

(c) Following the acknowledgment of the indemnification and the assumption 

of the defense by the Indemnifying Party, the Indemnitee(s) shall have the right to employ its own 

counsel and such counsel may participate in such Claims, but the fees and expenses of such counsel 

shall be at the expense of such Indemnitee(s), when and as incurred, unless (i) the employment of 

counsel by such Indemnitee(s) has been authorized in writing by the Indemnifying Party, (ii) the 

Indemnitee(s)  have reasonably concluded that there may be a conflict of interest between the 

Indemnifying Party and the Indemnitee(s) in the conduct of the defense of such action, (iii) the 

Indemnitee(s) have reasonably concluded that counsel selected by the Indemnifying Party is not 

acceptable or (iv) the Indemnitee(s) have reasonably concluded and specifically notified the 

Indemnifying Party either that there may be specific defenses available to it that are different from 

or additional to those available to the Indemnifying Party or that such Claims involves or could 

have a material adverse effect upon it beyond the scope of this Agreement.  

(d) Notwithstanding anything to the contrary herein, the duties and obligations 

imposed on EPC Contractor under this Article 19 shall survive Final Completion hereunder or 

termination hereof until the expiration of the applicable statute of limitations or repose. 

ARTICLE 20 

NOTICE 

Section 20.1 Notices.  Any notices or approvals to be given pursuant to the terms and 

provisions of the Agreement shall be in writing and delivered to the Party who is entitled to notice, 

provided that meeting minutes shall not constitute notice. Notices required pursuant to this 

Agreement shall be sufficient if delivered (i) personally, (ii), by email, provided that any notice 

sent by e-mail must also be sent on the following business day by nationally recognized overnight 

courier service that provides tracking and proof of receipt of items mailed for next business day 

delivery, or (iii) by overnight or similar courier service, or by registered or certified mail, postage 

pre-paid, addressed to the applicable party at its address set forth below: 

(a) If to Client to: 

[CEFIA Holdings LLC] 

75 Charter Oak Avenue, Suite 1-103 

Hartford, CT 06106 

Attn: Legal Department 

(b) If to EPC Contractor, to: 

[name/address/email] 

 

With a copy to: 

 

[name/address/email] 
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Section 20.2  Service of Notice. Such notices or approvals shall be deemed to have been 

served and given when emailed, hand delivered, faxed or when delivered by courier service; or, if 

mailed, three (3) calendar days after the date same is deposited by either registered or certified 

mail, postage prepaid, in a branch of the United States Post Office, addressed to such Parties as 

provided above. 

Section 20.3 Designation of Person to Receive Notice.  Either Party may designate, by 

notice given in the manner provided for herein, a different person and or address for the mailing 

of notices to it. In the event any notice under this Article 20 is to be sent to the attention of more 

than one person at such address, the requirements of this Article 20 shall only be deemed satisfied 

if copies of the notice are sent separately to all persons listed. 

ARTICLE 21 

MISCELLANEOUS; ENTIRE AGREEMENT; AMENDMENTS; GOVERNING LAW 

Section 21.1 Entire Agreement.  This Agreement supersedes any and all agreements, 

either oral or written, between the Parties and contains all the covenants and agreements between 

the Parties with respect to the rendering of such services in any manner whatsoever. Each Party to 

this Agreement acknowledges that no representations, inducements, promises, or agreements, 

orally or otherwise, have been made by any Party, or anyone acting on behalf of any Party, that 

are not embodied herein, and that no other agreement, statement, or promise not contained in this 

Agreement shall be valid or binding. 

Section 21.2 Amendment; Waiver.  No modification of this Agreement or other Contract 

Documents will be effective unless it is in writing signed by both Parties. No waiver of any of the 

terms or conditions of this Agreement shall be effective unless in writing signed by the Party 

against whom such waiver is sought to be enforced. Any waiver of the terms hereof shall be 

effective only in the specific instance and for the specific purpose given. The failure of a Party to 

insist, in any instance, on the strict performance of any of the terms and conditions hereof shall not 

be construed as a waiver of such Party’s right in the future to insist on such strict performance. 

Section 21.3 Governing Law.  This Agreement shall be governed by and construed in 

accordance with the law of the State of Connecticut applicable to contracts made and to be 

performed in this State, and without reference to its provisions for conflict of laws. 

Section 21.4 Advertising.  Client agrees to allow EPC Contractor to publicly announce 

EPC Contractor’s participation in the Project and to reference the Project for the purposes of 

expanding the adoption of Solar PV technology to EPC Contractor’s prospective clients, subject 

to review and approval of any such announcement or publication by Client which shall not 

unreasonably be withheld.  

Section 21.5 No Third-Party Beneficiary.  Each Party intends that this Agreement shall 

neither benefit, nor create any right or cause of action in or on behalf of, any person other than the 

Parties hereto. 

Section 21.6 Invalidity; Severability.  The invalidity or unenforceability, in whole or in 

part, of any portion or provision of this Agreement will not affect the validity and enforceability 

of any other portion or provision hereof. Any invalid or unenforceable portion or provision shall 
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be deemed severed from this Agreement and the balance of this Agreement shall be construed and 

enforced as if this Agreement did not contain such invalid or unenforceable portion or provision. 

Notwithstanding the provisions of the preceding sentence, should any term or provision of this 

Agreement be found invalid or unenforceable, the Parties shall immediately renegotiate in good 

faith such term or provision of this Agreement to effectuate the same intent and to eliminate such 

invalidity or unenforceability. 

Section 21.7 Execution and Delivery.  Each Party shall use its reasonable efforts to 

implement the provisions of this Agreement, and for such purpose each, at the request of the other, 

will, without further consideration, but subject to legal review, promptly execute and deliver or 

cause to be executed and delivered to the other such assignments, consents or other instruments in 

addition to those required by this Agreement, in form and substance satisfactory to the other, as 

the other may reasonably deem necessary or desirable to implement any provision of this 

Agreement. 

Section 21.8 Assignment.  This Agreement shall be binding upon and shall inure to the 

benefit of the Parties, their heirs, executors, administrators, representatives, successors and assigns. 

Neither Party may assign this Agreement, nor any obligations hereunder, other than as expressly 

provided in this Agreement, without prior written consent of the other Party.  

Section 21.9 Counterparts.  This Agreement may be executed in any number of 

counterparts, each of which when so executed and delivered shall be deemed an original and all of 

which counterparts, taken together, shall constitute one and the same instrument. Delivery of an 

executed counterpart of a signature page of this document by facsimile or other generally accepted 

electronic means (i.e., e-mail) shall be effective as delivery of a manually executed counterpart of 

this Agreement. 

Section 21.10 Financing. 

21.10.1  General.  EPC Contractor recognizes that Client may wish to: (a) finance 

or refinance all or a part of its investment in this Agreement or the System; or (b) pledge its interest 

in this Agreement or the System to a Financing Entity. EPC Contractor also recognizes that one of 

the preconditions to taking such actions may be EPC Contractor entering into one or more direct 

agreements with one or more Financing Entities that, among other things, provides to such 

Financing Entities a right to assume Client’s rights and obligations under this Agreement and to 

cure Client’s defaults and breaches hereunder (including extended cure periods).  EPC Contractor 

hereby consents to the granting by Client to any Financing Entity of security interests in this 

Agreement and the System (the “Collaterally Assigned Assets”). 

21.10.2  Consent to Collateral Assignment.  EPC Contractor shall, upon reasonable 

request, execute such reasonable and customary consents to or acknowledgments of such 

assignments by Client and other customary matters as it or any Financing Entity reasonably require 

in connection with the financing of the System, including: (i) allowing such Financing Entity 

reasonable notice of and opportunity to cure Client’s defaults hereunder; (ii) allowing such 

Financing Entity or its designee to be assigned all of Client’s rights hereunder and in such 

Collaterally Assigned Assets in the event of Client’s default hereunder, with the right to reassign 

such rights to a competent replacement owner; provided that such replacement owner agrees in 
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writing to assume Client’s obligations under this Agreement and provides EPC Contractor with 

reasonable written evidence of its ability to fulfill Client’s payment obligations under this 

Agreement; (iii) agreeing to enter into a reasonable replacement agreement at the request of the 

Financing Entity if this Agreement is rejected in bankruptcy or is similarly terminated; and (iv) 

allowing for other customary lender-protective provisions that are not in violation of Legal 

Requirements. 

21.10.3  Cooperation.  EPC Contractor shall, on the request of Client, reasonably 

cooperate with Client and any actual or potential Financing Entity by: (i) providing such 

information as the Financing Entity may reasonably request in respect of this Agreement and the 

documents referred to in it and meeting with such Financing Entities at EPC Contractor’s offices 

when reasonably requested; and (ii) permitting the Financing Entity to undertake reasonable 

review and due diligence of this Agreement and the Contract Documents referred to in this 

Agreement. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the Effective 

Date. 

EPC Contractor Client 

[                          ] 

 

 

 

 

By: 

Name: [        ] 

Title:   [        ]  

 

   

[CEFIA Holdings LLC 

By: Connecticut Green Bank, its Manager] 

 

 

 

 

By:      

Name: Bryan Garcia 

Title: President and CEO 
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SCHEDULE #1 

LIST OF MAJOR EQUIPMENT 

 

Major Equipment Description Model Units 

Modules 
[must be on approved list]   

[Spare Modules]8[N/A] 
[must be on approved list]   

Inverters 
[must be on approved list]   

Racking 
[must be on approved list]   

AC Combiner Panel 
   

Utility AC Disconnect 
   

Optimizers 
   

Utility Required Meter(s) 
   

Production Meter Data 

Acquisition System (“DAS”) 

AlsoEnergy / Locus with inverter data  

integration  

 

 

 

 

For PPAs, 

System size 

>325 kW AC: 

PowerLCS CM 

600 

 

For PPAs, 

System <325 

kW AC: 

PowerLCS CM 

400 

 

For BASA 

sites, metering 

may rely on 

inverter level 

data 

integrations via 

RS-485 (or 

other 

engineered 

communication 

method) into 

 

 
8 General rule: lesser of 5% or full pallet  



 

 

one or more 

AlsoEnergy 

PLCS data 

acquisition 

system(s) such 

as PLCS-600-

CM-PLUS and 

PLCS-400-CM 
9 

 

Sensors 
 PPA System 

size >325 kW 

AC  

 

IMT Reference 

cell 

Module Temp 

Sensor w/3M 

cable - Plug in 

IMT Ambient 

Temp Sensor - 

Tamb485 

w/3M cable - 

Stand Alone 

IMT Plug in 

Wind sensor 

(1) W

S-HU-SR05-

SPCL 

pyranometer 

(Class C) 

ii.  

PPA System < 

325 kW AC or 

BASA System  

 

Apogee SP-

110-SS 

Pyranometer 

(Class C) 

 

 
9 If optimizers are included in the design, the inverters shall also communicate to a fully mapped 

monitoring platform (e.g. SolarEdge’s inverter monitoring platform) that is capable of 

identifying the physical location of failed optimizers.  



 

 

SCHEDULE #2 

SYSTEM SPECIFICATIONS 

The Project consists of a [rooftop/ground mount/carport] solar photovoltaic (“PV”) generation 

facilities, with a maximum generating capacity of a [     ] kW (DC) and [        ] kW (AC) system, 

with system production of [     ] kWh (AC)/kW (DC) (“System Expected Production”). The 

resulting Project yield is equal to [              ] kWh/kW (“System Yield”). 

 

Project Location (Property Address): [    ] 

 

Main System Parameters  

• [Utility scale? Net metered? Virtual net metered?]  

• [System Orientation] 

• [Description of service entrance equipment] 

• [Include utility transformer upgrades, as required] 

• [DAS: describe metering if it is relying on inverter level data integrations via RS-485 (or 

other engineered communication method) into one or more AlsoEnergy PLCS data 

acquisition system(s).  Inverters shall communicate to a fully mapped monitoring 

platform (e.g. SolarEdge’s inverter monitoring platform) [that can identify the physical 

location of failed optimizers]10]11. 

• [Squirrel guards specifications] 

• [Other site-specific improvements]  

  

 

The Project connects on the [line] side of the meter. The Project is currently a [behind/front of] 

the meter Interconnection that will [not] be exporting power to the Utility Distribution System.  

 

The Project may not exceed the utility program approved size of [  ] kW (AC) 

 

Residential renewable energy solutions (RRES) projects shall be designed based on the 

maximum qualified systems size for a Multi-Family Affordable Housing property is described in 

Appendix G of the residential renewable energy solutions program manual (subject to available 

onsite space),  

 

Project Site: 

 

[insert preliminary project site diagram here] 

 
10 Insert if Optimizers are being installed 
11 Insert if Green Bank has approved an alternative DAS to locus given multiple interconnection points and size of 

each system at each interconnection point 



 

 

SCHEDULE #3 

PROJECT SCHEDULE 

EPC CONTRACTOR NAME:    

PROJECT NAME: 

PROJECT ADDRESS:     

 

THE GUARANTEED SUBSTANTIAL COMPLETION DATE FOR THE PROJECT 

SHALL BE [DATE]12. 

 

The Project will be carried out in order to meet the following dates. A [_] day contingency is 

built into this schedule:  

 

[Gantt chart format also acceptable, but must, at a minimum, include the milestones below, note 

definitions of these milestones in the Agreement] 

 

[The total number of days in the Project Schedule below needs to match the RFP submission] 

 

   

TASK  
Start Date 

(if applicable) 
Completion Date 

   

Contract Execution (Milestone 1)  [date] 

   

Structural and Interconnection Approval 

(Milestone 2) 

 
 

Engineering Start [date] [date] 

Site Visit [date] [date] 

Contingent Approval  [date] 

   

Notice to Proceed  (Milestone 3)  [date] 

Permits   

   

Construction Period   

Delivery of Major Equipment (Milestone 

4) 

[date] 
[date] 

Mobilization [date]  

   

Mechanical Completion (Milestone 5)  [date] 

   

Substantial Completion (Milestone 6)  [date] 

   

 
12 See Section 6.3 and definition of “Substantial Completion”, which includes PTO and installation of utility meters. 



 

 

Final Completion (Milestone 7)  [date] 

   

Total Project Timeline [date] [date] 

 

 

 

 

 

 



 

 

SCHEDULE #4 

SCHEDULE OF WARRANTIES 

Contractor will provide a written warranty, executed by the relevant manufacturer of the certain 

Major Equipment noted below, to repair or replace such Major Equipment in event of failure in 

materials or workmanship within the following specified minimum warranty period as follows: 

Photovoltaic Modules: A minimum 20-year power warranty with not more than 15% allowable 

degradation of power during a 10-year period, and not more than 20% allowable degradation of 

power during a 20-year period.  

Inverters: free of defects for a period of not less than ten (10) years.  

Racking/Mounting: free of defects for a period of not less than ten (10) years.  

 

Major Equipment Manufacturer & 

Model 

Units Warranty Document 

Title 

Effective 

Upon (e.g. 

Purchase, 

Delivery) 

Modules 
    

Inverters 
    

Racking 
    

 



 

 

SCHEDULE #5 

EPC CONTRACTOR & SUBCONTRACTOR INFORMATION 

 

EPC Contractor Supervisors: 

 

Name:  

Telephone:  

Cell Phone:  

Email:  

License #:  

 

Major Subcontractors: 

Company Name:  

Type of 

Subcontractor: 

 

Contact Name:  

Address:  

Telephone:  

Email  

License #:  

 

Subcontractors: 

Company Name:  

Type of 

Subcontractor: 

 

Contact Name:  

Address:  

Telephone:  

Email  

License #:  

 

 



 

 

SCHEDULE #6 

PAYMENT SCHEDULE 

 

Milestone Payment 

Number 

Milestone Requirements (See 

Payment Checklist for Details) 

Percentage 

of Contract 

Sum 

Payment 

Amount 

Milestone 1 Payment Execution of Design/Build Agreement 5% $[amount] 

    

Milestone 2 Payment 

Receipt of Structural/Geotech Approval 

and Interconnection Approval, Phase I 

and ALTA Survey for ground mounts 

and carports 

5% 

$[amount] 

    

Milestone 3 Payment Notice to Proceed (Permits) 10% $[amount] 

    

Milestone 4 Payment Delivery of Major Equipment 35% $[amount] 

    

Milestone 5 Payment Mechanical Completion 25% $[amount] 

    

Milestone 6 Payment Substantial Completion 10% $[amount] 

    

Milestone 7 Payment Final Completion 8% $[amount] 

    

Holdback See Section 11.3 2% $[amount] 

    

Contract Sum  100% 
$[total 

amount] 



 

 

 

 

SCHEDULE #7 

SCHEDULE OF VALUES 

The following is a schedule of values apportioning the Contract Sum across the items identified 

below, which constitute the significant cost items associated with the Scope of Work. The items 

identified below are for the convenience of administering payments to EPC Contractor and shall 

not be interpreted as establishing or modifying EPC Contractor’s Scope of Work under the 

Agreement. Client reserves the right in its sole discretion to assign any costs for the Work 

submitted by EPC Contractor to any item set forth below.  

 

Task # Code # Task Name $ % 

Engineering         

1 E1102 Electrical/ Structural/ Civil Engineering     

2 E1105 Permitting     

Procurement         

3 E1201 Procure PV Modules     

4 E1202 Procure Mounting Structures     

5 E1204 Procure Inverters     

6 E1207 Balance of System - DC/AC      

7 E1211 DAS / Monitoring and Controls     

Construction         

8 E1301 Mobilization     

9 E1302 Site Preparation (Civil Construction)     

10 E1306 Mounting Structure Installation     

11 E1307 Module Installation     

12 E1308 Balance of System DC / AC Installation     

13 E1313 Commissioning     

14 E1319 Miscellaneous     

    Total     

 

 

 



 

 

 

 

SCHEDULE #8 

PAYMENT CHECKLIST 

Milestone 1 – Execution of Design/Build Agreement: 

☐ Signed Subordination of Mechanics’ Lien from EPC Contractor and Major Subcontractor (Schedule 

#12) 

☐ Updated Schedule #5 with names Subcontractor to be used and E1 license of subcontractor pursuant to 

section 3.1, if applicable  

☐ Invoice 

☐ Insurance certificates 

☐ Updated production report, if applicable 

☐ E1 license pursuant to section 3.1  

 

Milestone 2 – Receipt of Structural Approval and Interconnection Approval: 

☐ Updated Schedule #5 with names Subcontractor to be used and E1 license of subcontractor pursuant to 

section 3.1, if applicable 

☐ Updated production report, if applicable 

☐ If using new Major Subcontractors, provide signed Subordination of Mechanics’ Lien from Major 

Subcontractor 

☐ Invoice 

☐ RRES incentive award (copy of EDC statement of qualification communication) 

 ☐   Contingent Utility Approval of Interconnection Application  

☐   PE Signed and Stamped Structural Capacity Letter, if applicable [required for rooftop projects] 

☐ PE Signed and Stamped Geotechnical Investigation Report, if applicable [required for ground mount or 

carport projects] 

☐ Phase I Environmental Site Assessment certified within 180 days of the Effective Date in conformance 

with ASTM Standard E1527, if applicable [required for ground mount and carport projects] 

☐ ALTA Survey, if ground-mount or canopy 

 

 

Milestone 3 - Notice to Proceed:  

☐ Updated Schedule #5 with names Subcontractor to be used and E1 license of subcontractor pursuant to 

section 3.1, if applicable 

☐ Updated production report, if applicable 

☐ Invoice 

☐ If using new Major Subcontractors, provide signed Subordination of Mechanics’ Lien 

☐ Updated Project Schedule 

☐ Signed Schedule #13 along with written confirmation of Notice to Proceed from Client (can be in email 

form) 

☐  Permit Drawings or General Arrangement that show: 

- Array Layout rendered on Existing Site 

- Tilt, Azimuth and Inter-row Spacing  

- Roof Standoff/Array Spacing Requirements 

- Location of major equipment and Point of Interconnection 

☐   Single Line Electrical Drawing 

☐  List and Copies of all Permit(s) and Permit Application(s) and other approvals including necessary 

reports and/or calculations to support such Permit(s) and Permit Application(s) 

☐   If requesting edits to, or a different form of, Commissioning Plan and Form (Schedule #19), must 

present for Client approval 

☐ Roof Warranty overburden waiver if applicable [required for rooftop projects] 

☐   Staging plan 

 



 

 

 

 

 

Milestone 4 - Delivery of Major Equipment/ Construction Mobilization:  

☐ Updated Schedule #5 with names Subcontractor to be used and E1 license of subcontractor pursuant to 

section 3.1, if applicable 

☐ Updated production report, if applicable 

☐ Invoice 

☐ If using new Major Subcontractors, provide signed Subordination of Mechanics’ Lien 

☐ PE Stamped for Construction General Arrangement/Structural Drawing Package 

- Array Layout rendered on Existing Site 

- Tilt,  Azimuth and Inter-row Spacing  

- Roof Standoff/Array Spacing Requirements 

- Location of major equipment and Point of Interconnection 

- Racking Assembly Drawings, Details and Instructions including but not limited to: 

- Ballast/Anchor/Post Layout  

- Torque Requirements  

- Interfaces with existing structures 

- Step by Step installation Instructions for any Roof Penetrations (as applicable) 

- Certification of code compliance and code calculation summary 

☐ PE Stamped for Construction Electrical Drawing Package 

- Single Line Drawing 

- String map 

- Wire and Conduit Sizing 

- Electrical Equipment Arrangement/Assembly Drawings, Details and Instructions 

☐ PE Stamped Civil Drawing Package for Construction, applicable for ground mount and carports 

- Grading and Limits of Disturbance 

- Stormwater Pollution Prevention Plan 

☐ Photos of major equipment delivered to site or other proof of equipment purchase/delivery (e.g. 

redacted purchase order with contracted delivery date, shipping bill of material/lading) and serial numbers 

for: Inverter; Modules; Racking and other Major Equipment 

☐ As applicable for ballasted projects, purchase order noting manufacturer and conformance to ASTM 

C1884 

 

Note: all equipment must match Schedule #1.  

 

Milestone 5 - Mechanical Completion   

To set up site review, please contact [Nikki Dow <Nikki.Dow@ctgreenbank.com>]  

☐ Updated Schedule #5 with names of Subcontractor to be used and E1 license of subcontractor pursuant 

to section 3.1, if applicable 

☐ Invoice 

☐ Updated production report, if applicable 

☐ Executed Mechanical Completion Certificate (Schedule #14) 

☐ Executed assignment of warranties for Major Equipment (Schedule #15) 

 

☐ Local Building Inspection from Authority Having Jurisdiction 

☐  Third Party Inspection Report with Punch List of Open Items 

☐ If using new Major Subcontractors, provide signed Subordination of Mechanics’ Lien 

 

 

Milestone 6 - Substantial Completion:  

☐ Updated Schedule #5 with names of Subcontractor to be used and E1 license of subcontractor pursuant 

to section 3.1, if applicable 

☐ Invoice 

☐ Updated production report, if applicable 



 

 

 

 

☐ Executed Also Energy Transfer of Ownership and Warranty Form  

☐ Executed Substantial Completion Certificate (see Schedule #16) 

☐ [Screenshot showing Inverter, string, optimizer and panel locations are properly mapped on inverter 

provider’s software which contain module level power electronic (MLPE) mapping capability13] 

☐ Completed Commissioning Plan and Form (see Schedule #19) 

☐ Third Party approval of Completed Punch List from Mechanical Completion 

☐ Utility Approval-to-Energize 

☐ If using new Major Subcontractors, provide signed Subordination of Mechanics’ Lien 

 

 

Milestone 7 – Final Completion/Interconnection/Energized:  

☐ Updated Schedule #5 with names of Subcontractor to be used and E1 license of subcontractor pursuant 

to section 3.1, if applicable 

☐ If using new Major Subcontractors, provide signed Subordination of Mechanics’ Lien 

☐ Invoice 

☐ Updated production report, if applicable 

☐ Executed Final Completion Certificate (see Schedule #17) 

☐ All Project Completion Documents (see Schedule #18): 

o Copies of all Permit(s) and Permit application(s) and all final certificates of approval from any 

Governmental Authorities required for Final Completion 

o PE Signed and Sealed As-Built drawings (same drawings than those provided for Construction 

under Milestone #3 

▪  Construction General Arrangement/Structural Drawing Package 

▪ Electrical Drawing Package 

▪ Civil Drawing Package for ground mount and carports 

o Updated production report based on final System Design as shown in PE Signed and Sealed As-

Built plans  

o Warranty information and proof of assignment to Client 

o Major Equipment operation & maintenance instructions (included with Major Equipment) 

o Manufacturer's Equipment Data Sheets clearly identifying selected Model, Mechanical and 

Electrical Characteristics for:  Inverters; Modules; Optimizers/Rapid Shutdown Devices and other 

Major Equipment 

o Punch List of items for Final Completion, if applicable (different to punch list items identified at 

Mechanical Completion) 

o Post inspection documentation from Roof Warranty provider confirming roof warranty is valid 

Fully Executed Interconnection Agreement 

o DAS communication to API verified / Locus MAC IDs 

o Any documentation required to close out Utility incentives and interconnection: 

▪ Meters – please submit to meter validation and copy Nikki Dow 

<Nikki.Dow@ctgreenbank.com>  

▪ Provide photograph of functioning meters 

▪ Confirmation of installation of utility meters] 

 

 

Please submit all payment documents to [Nikki Dow <Nikki.Dow@ctgreenbank.com>./][Catherine Duncan]   

 

 
13 This functionality is generally available on systems with optimizers, such as SolarEdge, Tigo, Enphase and AC 

Systems.  

mailto:%3cNikki.Dow@ctgreenbank.com%3e./
mailto:%3cNikki.Dow@ctgreenbank.com%3e./


 

 

 

 

SCHEDULE #9 

REQUIRED PERMITS AND APPROVALS 

 

a. [Connecticut Siting Council (CSC) Petition for a Declaratory Ruling] 

b. [NDDB Determination Letter] 

c. [State Historic Preservation Office]  

d. [Zoning] 

e. [Stormwater] 

f. [Variances, etc.] 

g. [Building and Electrical]14 

h. [Building] 

i. [Electrical] 

j. [Other] 

 
14 A combined Building and Electrical permit is acceptable if local jurisdiction does not require 

separate Building and Electrical permits.  
 



 

 

 

 

SCHEDULE #10 

DETAILED SCOPE OF WORK 

This Scope of Work sets forth the work provided by EPC Contractor and provides additional 

clarification regarding certain items of work being provided by Client below.  Unless specifically 

identified as work by Client, EPC Contractor shall provide all engineering, procurement and 

construction to construct a complete and functional Project.    

 

1. EPC Contractor Responsibilities 

1.1 All jobsite personnel, laborers and electricians are to wear appropriate jobsite attire: hardhats, safety 

vests, steel-toe boots, durable pants and sleeved shirts as well as any other OSHA required attire. 

1.2 All jobsite personnel to be trained on proper safety procedures (use of safety equipment, emergency 

contact information and procedures, location of first aid, etc.). 

1.3 Safety meetings to occur weekly with all jobsite personnel. Meeting minutes are to be prepared and 

delivered weekly by EPC Contractor to Client. 

1.4 EPC Contractor shall provide Client with a written description of EPC Contractor’s safety program. 

A description of all training, required of EPC Contractor’s staff, shall also be provided. Safety plan 

is to be shared with Client at least two (2) weeks prior to construction. 

1.5 Any project-related injuries are to be reported to Client immediately. Incidents shall be logged and 

reported according to OSHA regulations. Such reports are to be made available to Client as soon 

as they are completed. 

1.6 Smoking, chewing or any other use of tobacco is not permitted within the building/facility, on the 

roof or within view of Site Owner. Any other posted tobacco policies must be obeyed without 

exception. 

1.7 Profanity and lewd comments or gestures are a form of harassment and are not permitted while on 

the jobsite, especially in the presence of Site Owner facility staff. 

1.8 Interaction and communication with Site Owner facility personnel must always be done in a 

professional manner and should be limited to EPC Contractor’s designated site supervisor or 

foreman whenever possible.  

1.9 Any communication with the Project Site Owner, inspectors, or pertinent representatives should be 

documented and forwarded to Client within twenty-four (24) hours. 

1.10 Project specific updates, requests, and questions should be directed to Client only. 

1.11 Requesting and/or using tools, equipment and/or material belonging to Site Owner is strictly 

prohibited, without express consent from Client. 

1.12 EPC Contractor will have supervision of Director of Construction and Project Management, 

Director of Electrical, or Project Manager on site for approximately three (3) days approximately 

every two (2) weeks.   

2. EPC Contractor General Requirements 

2.1 Attend pre-construction meetings and site walk-through prior to site mobilization and as requested 

by Site Owner. 

2.2 Comply with the requirements of applicable local building code inspection(s) and local utility 

inspection(s), as defined by the authority having jurisdiction (AHJ) over the Project Site where the 

work is to be performed. 

2.3 Comply with the requirements of the applicable version of the National Electrical Code (NEC) for 

all aspects of the electrical installation. 

2.4 Comply with OSHA requirements and recommendations, including but not limited to, non-roof 

penetrating visible safety barriers, fall protection, non-penetrating fall protection tie-off, hard hats, 

safety vests, eye protection and other PPE. Submit safety plan to Client prior to start of construction. 



 

 

 

 

2.5 All work, within or around electrical equipment, shall include the appropriate PPE as defined by 

OSHA and EPC Contractor’s approved safety code. 

2.6 Comply with all applicable NFPA 70E, or applicable fire code, standards. 

2.7 EPC Contractor shall abide by all other industry construction and safety standards to ensure a safe 

work environment. 

2.8 Respond to all safety or training inquiries made by Site Owner within twenty-four (24) hours. 

2.9 EPC Contractor to submit initial application for building permit.  

2.10 EPC Contractor is required to Provide Original Worker’s Compensation Certificate, Original 

Disability Insurance Certificate, Proof of General Liability, and any other forms required to the 

permitting department. This shall be done as soon as possible to negate delay of permit pickup.  

2.11 Coordinate the install of a new electrical utility meter as required by the utility.  

2.12 File electrical permit application with local jurisdiction. 

2.13 File and obtain interconnection agreement from the utility. Note for Affordable multifamily housing 

projects, no interconnection agreement is provided, rather a communication from PowerClerk will 

be sent to the EDC after interconnection approval is provided.  

2.14 Communicate with Site Owner at least ten (10) business days prior to any material or equipment 

deliveries at the Project Site. 

2.15 Communicate with Site Owner at least ten (10) business days prior to any onsite work commencing. 

2.16 Communicate procedure with Site Owner at least ten (10) business days prior to schedule shut-

down / tie-in. Coordination with Site Owner is a must in order to minimize impact to Site Owner’s 

and/or Site Owners’ operations. All shutdowns must have Site Owner and Client approval before 

occurring. Shutdowns shall occur only during time periods approved by Site Owner, such as 

overnight or on weekends if necessary. 

2.17 EPC Contractor personnel and any visitors must park only in approved areas. 

2.18 Comply with all Site Owner-provided site specific security requirements. Any theft of or damage 

to Site Owner equipment left on the ground level of the Project Site, is ultimately the responsibility 

of EPC Contractor. Provide secure and locked containers or overnight security personnel as needed. 

2.19 Schedule and facilitate all required inspections including, but not limited to AHJ, utility and 

incentive authority. 

2.20 In event that this Project was awarded to EPC Contractor by Client pursuant to an RFP, any work 

or requirements identified in the RFP which are not otherwise specifically identified in this Scope 

of Work shall be deemed included in the Scope of Work as such work may be described in the 

applicable RFP.  

3. Hoisting & Rigging 

3.1 Client shall coordinate the delivery of any Client-procured equipment and materials to the site (or 

to alternate location if requested by EPC Contractor). Commercially reasonable efforts will be 

made to adhere to the Project Site Owner’s requested delivery schedule.  

3.2 In the event that any EPC Contractor-procured equipment and materials are found to be damaged 

or defective (“Defective Materials”), EPC Contractor shall be solely responsible for the 

replacement thereof, including but not limited to costs related to: (a) removal of Defective Materials 

from the Project Site, (b) procurement of replacement equipment and materials (“Replacement 

Materials”) for the Defective Materials, and (c) delivery of the Replacement Materials to the point 

of installation on the Project Site.  Without limiting the generality of the foregoing, in the event any 

special equipment or additional labor is required to deliver the Replacement Materials to the point 

of installation, EPC Contractor shall be responsible for payment of all additional costs relating to 

such special equipment and additional labor. 

3.3 Conform to the guidelines on the structural drawings for roof loading restrictions when hoisting 

and staging equipment on the roof. EPC Contractor shall provide rules and guidelines to Client 

prior to construction start. EPC Contractor shall use resources provided to create a well-defined 



 

 

 

 

proposed staging plan. Client will review staging plan and provide feedback or approve. An Client-

approved staging plan is required two (2) weeks prior to the start of hoisting. 

3.4 EPC Contractor must understand the appropriate material handling equipment requirements for 

offloading, hoisting, staging, etc. Failure to utilize appropriate material handling equipment or 

methods could result in damage to the materials. EPC Contractor shall not assume Client equipment 

delivery trailers will contain pallet jacks. 

3.5 Appropriate material handling and hoisting equipment shall be onsite for all deliveries. This 

includes forklifts, fork extenders, lulls, pallet jacks, etc. 

3.6 Client may communicate preferred delivery truck and trailer type to EPC Contractor at least two 

(2) weeks prior to construction. EPC Contractor shall make every reasonable effort to accommodate 

Client request.  

3.7 Utilize certified hoisting and rigging personnel to offload trucks and hoist materials and equipment 

to the roof. Client delivery truck drivers will not aid in unloading of trailers. 

3.8 Provide hoisting equipment that adequately clears the roof edge. Hoisting equipment specifications 

shall be submitted for Client’s approval at least ten (10) business days prior to scheduled hoisting. 

3.9 Material and/or equipment shall never be left on the ground overnight without prior approval by 

Site Owner and EPC Contractor-provided overnight security. Materials & equipment left on the 

ground overnight are the responsibility of EPC Contractor. 

3.10 At no time shall delivery personnel or truck drivers approach Site Owner facility personnel for the 

purposes of offloading material. 

3.11 EPC Contractor is responsible to minimize the impact to site traffic, parking, access and operations 

as much as possible during the hoisting & rigging process. 

3.12 EPC Contractor shall provide temporary signage to directed shipment trucks to appropriate 

receiving area onsite. 

3.13 Once on the roof, materials-handling shall only be done using pneumatic-wheeled carts or pallet 

jacks. Weight of materials-handling equipment must be presented to Client for structural review 

prior to use. Specifications of material-handling equipment must be submitted to Client at least ten 

(10) days prior to scheduled delivery. 

3.14 Protected roof “highways” shall be utilized in high traffic areas of the roof throughout the project. 

3.15 Laydown protection areas including Styrofoam and plywood shall be utilized underneath all 

material pallets/stacks/piles/etc. on all parts of the roof to minimize roof impact.  

3.16 EPC Contractor shall utilize ¾” plywood with 1” iso-board or ¾” plywood with High Performance 

Mat (or other EPC Contractor-approved method) as a roof protection method for the roof loading, 

high traffic and common work areas throughout the life of the Project. 

3.17 EPC Contractor shall coordinate all ground level staging and storage areas with onsite Site Owner 

facilities managers before using such areas. 

3.18 Site Owner shall approve location of dumpster, stair tower, and mobile office with EPC Contractor 

at least five (5) business days prior to construction. 

3.19 EPC Contractor shall provide a means of accessing the roof, such as scaffolding or scissor lifts, 

such that EPC Contractor and/or Subcontractors are not required to enter the building for access. 

Primary roof access through the interior of the building shall only be allowed if Site Owner provides 

written approval prior to construction start. 

3.20 Cutting of conduit and slip sheets is not permitted on the roof, regardless of prep area (if applicable). 

3.21 Illustrate proposed hoisting/rigging dates in weekly reports to Site Owner. Changes to 

hoisting/rigging dates must be communicated to Site Owner forty-eight (48) hours in advance. 

3.22 EPC Contractor shall create a formal roof staging plan. Staging plan shall be submitted to Site 

Owner for review at least ten (10) business days prior to scheduled hoisting. No hoisting shall be 

completed without written approval from Site Owner, indicating that the staging plan is acceptable. 

 



 

 

 

 

4. System Design 

4.1 Permit/Construction Drawings: The scope of this work will include complete electrical system 

design of the AC/DC system along with the AC portion of the Project from inverter to point of 

interconnection.  EPC Contractor will prepare permit/construction level drawings consisting of 

system layouts, associated details, electrical design and specifications on drawings.  Racking 

layouts and foundations are the responsibility of the racking manufacturer.   

4.2 System production – EPC Contractor will be responsible for any additional production simulations, 

as required.  

4.3 Structural analysis – EPC Contractor will perform structural analysis, including any necessary pull 

tests or core sampling, to develop a fully engineered racking design for rooftop solar modules  

4.4 A structural analysis must be performed to quantify the available capacity of the roof to support the 

installation of the System. The structural analysis shall be used to develop a fully engineering 

racking design for mounting of the solar modules. This structural analysis is the responsibility of 

the EPC. 

4.5 AC and DC ampacity study, short circuit study, coordination study, arc flash analysis 

4.6 In general, the plans will consist of a minimum of the following sheets; additional sheets to be 

added as scale of drawings dictates 

(a) Cover Sheet:  Project related data including site location maps, site 

address, code information and sheet list. 

(b) Overall Site:  Layout site map that covers entire Project site and provides basic 

information including array layouts, site access, staging areas and 

interconnection points.  Site map will be based on approved civil drawings 

prepared by others. 

(c) General Notes:  EPC Contractor as well as Client construction notes. 

(d) Construction Details:  Detail sheets will be separated into categories such as site, 

electrical, grounding, racking and miscellaneous.  Details to be provided will 

include panels and inverter specifications, grounding plans and details, and site 

related information such as fencing. 

(e) Electrical Plans:  Plans included are single line diagrams, conduit routing plans, 

and wire and conduit size tables for both AC and DC, and string diagrams per 

array and combiner box.  The AC electrical design will be assumed to terminate 

at designated switchgear. 

(f) Electrical Design: The electrical design of the system will be provided in 

accordance with the current prevailing NEC Electrical Code (2014) and will be 

based on the approved interconnection single line diagram to be provided by 

Client.  EPC Contractor will require to be provided all updates to the single line 

approval during construction drawings preparation.  The system will be designed 

considering a maximum of 2.5% voltage loss, unless Client requests a different 

value.  EPC Contractor will include within the construction drawings, tables of 

AC and DC wire sizes, fuse sizes as well as associated calculations. 

(i) All conduit and wiring must be UL Listed and labelled to show 

voltage rating. 



 

 

 

 

(ii) Electrical Interconnection Support - Provide design and office support 

for assisting with interconnection approval based on previously 

submitted application and single line diagrams by others. 

(g) Conduit Layouts:  Detail layouts of conduit routing including lengths and 

pull box locations. 

(h) Layout Plans:  All sheets required providing complete array locations and 

dimensions, combiner box locations, etc., inverter locations plans and enlarged 

area plans. 

(i) Label Sheets:  Required NEC and associated labeling details along with a label 

location plan. 

(j) Permit Drawings: will include a 50% and 90% submission for review and 

comment, followed by an electronic PDF submission, as well as four (4) sets of 

signed and sealed drawings for permit submission. 

(k) Construction Drawings: will be a 90% submission for review and comments, 

followed by an electronic PDF submission, as well as two (2) sets of signed and 

sealed drawings. 

4.7 Both submissions include one (1) revision to the 90% submission to address comments from Client, 

but do not include system re-designs as a result of equipment changes to inverters, racking and/or 

modules.  Minor changes in module wattages resulting in minimal modifications to the drawings 

will be included in the revisions.  Following final submission of drawings, any changes will be 

invoiced on an hourly basis as agreed to by Client.  EPC Contractor will provide a proposal for 

these changes.   

4.8 Record Drawings: EPC Contractor will provide record drawings of final completed project based 

on redlined plans provided by Client and/or its sub-EPC Contractors, as well as one (1) site visit to 

confirm installation.  This scope of work will include preparation of the record drawings, for 

submission to Client’s third-party financial engineer, and one (1) revision based on comments from 

third party engineer. EPC Contractor will submit plans in PDF format, as well as four (4) sets of 

hard copies.  Upon final approval from third party engineer, EPC Contractor will submit stamped 

plans in PDF format, as well as four (4) sets of hard copies.   

 

5. System Installation 

 EPC Contractor shall comply with the following: 

 

5.1 Install System as per Plans and in accordance with NEC and Utility Interconnection Requirements 

listed on the utility’s website. 

5.2 All conduit shall be installed per Electrical Code requirements, including but not limited to 

locations and quantity of supports and expansion joints. 

5.3 All project equipment shall be installed and located in accordance with the Plans and 

manufacturer’s instructions and requirements. 

5.4 Furnish and install all electrical, communication and building components necessary for the 

completion of the project, as per the Plans. 

5.5 Record and take photos of all solar module pallet ID labels and packing slips delivered to Site. Do 

so within five (5) business days of delivery to Site. Provide Client with a compiled list of all pallet 



 

 

 

 

IDs in Microsoft Excel format. There will likely be one (1) partial pallet delivered to Site. For that 

partial pallet only, take photos of and record the individual solar module serial numbers in 

Microsoft Excel format. 

5.6 Receive all packing slips and bills of lading from all deliveries of Client-procured items. Send 

electronic copies of all such documents to Client within forty-eight (48) hours of receiving the 

deliveries. 

5.7 Install data acquisition system and components. 

5.8 Paint any plywood or other material used to mount electrical devices on walls with a color approved 

by EPC Contractor. 

5.9 Install all inverter assemblies required as per the plans and manufacturer guidelines.  

5.10 Install racking per the plans and the manufacturer guidelines. If installing ballast blocks, these must 

comply with either ASTM C1491 for  roof pavers, and/or  ADTM C1884 for concrete ballast block. 

5.11 Install solar modules per the plans and the manufacturer guidelines. 

5.12 Install and configure all monitoring hardware, per the plans.  

5.13 Install all other equipment, not specifically addressed, per the plans. 

5.14 All exterior conduit on rooftop shall be EMT (Electrical Metal Tubing) with threaded fittings, 

unless otherwise specified (set screw connectors are not acceptable). Conduit wire trays only 

acceptable if submittal given to EPC Contractor, indicating areas of use, with spec sheets. Said 

submittal must be explicitly approved by EPC Contractor prior to construction. 

5.15 All exterior conduit on the side of the building shall be mounted in raceway per plan set unless 

otherwise specified. 

5.16 All PV source circuit conductors shall be of type copper and “PV Wire,” as noted on plans. 

5.17 As applicable, all trenched conduit shall be of type PVC, schedule 80 buried 24” below grade. Use 

rubber conduit supports from a manufacturer approved by EPC Contractor. No wood or other 

supports shall be used without prior approval from EPC Contractor Representative, unless 

otherwise specified. 

5.18 As applicable, EPC Contractor shall install all ballast blocks as shown on plans. 

5.19 As applicable, ballast blocks must all be of the same manufacturer, model and color. Ballast blocks 

as shown on plans and in accordance with ASTM C1491 for  Exterior Grade Concrete Pavers and/or  

ASTM C1884 for concrete ballast block. All ballast block used shall be appropriately designed to 

withstand exposure to the ambient conditions including but not limited to freeze-thaw cycling  and 

shall conform to requirements of ASTM C1884 Standard Specification for Manufactured Concrete 

Ballast Units as applied to the project.  

5.20 Specifications of ballast shall be provided to Client at least ten (10) business days prior to 

installation. 

5.21 Installer shall coordinate all roof penetration flashing work, damage repairs, etc. with 

roofer/installer of existing roof system. Roofer contact information will be provided after EPC 

Contractor has been awarded and contract has been executed. 

5.22 Provide and install AC disconnect switches per NEC and interconnect agreement requirements 

beyond those listed in Plans. 

5.23 All strut and hardware shall be galvanized steel. Where hardware contacts aluminum components, 

hardware shall be stainless steel A316. Where galvanized materials are cut thereby exposing non-

galvanized materials, an approved galvanizing spray component shall be applied to prevent 

oxidation at that area. 

5.24 Provide and install breakers, disconnects and fuses as per plans. 

5.25 Install PV panel jumper wires as listed and specified on plans. 

5.26 Provide and install 120v AC power and breaker for monitoring system, if not currently available at 

the Project Site Owner facility. Check plans first. 

5.27 Install revenue grade utility meter for tracking solar production. 

5.28 Install the online monitoring system for tracking solar production. 

5.29 Install any service upgrades, as required. 



 

 

 

 

5.30 Secure all roof-top material exposed to wind prior to leaving the Project Site, including wind 

diverters for ballasted roof racks if applicable. In no situation shall ballast racks be installed and 

left overnight without ballast blocks installed. 

5.31 All conduit, not already sized by EPC Contractor, as shown on plans, shall be sized appropriately 

based on fill de-rates for number and type of conductors. 

5.32 All conduit shall enter combiner boxes and/or junction boxes from the side and shall not enter from 

the top. 

5.33 Wire management is an important and visible part of the PV array. All wiring should be run along 

the solar panel frames and concealed and bundled neatly whenever possible. Refer to Drawings and 

Specifications for further wire management details. 

5.34 Wire management should utilize Heyco SunBundlers or similar. Specifications shall be submitted 

to EPC Contractor at least ten (10) business days prior to installation. Excess length shall be clipped 

and discarded appropriately, and any metal clips/crimps shall be hidden from view. Any clips or 

clamps used must be submitted to EPC Contractor for approval. 

5.35 It is suggested that Client be present for start of wire management in order to offer any feedback 

on EPC Contractor’s proposed wire management methods. Should Client decline presence, provide 

photos of initial wire management install and send to Client for approval. 

5.36 Approved crimping tools shall be used in achieving crimps on ground wires. 

5.37 Specifications of crimping tool must be submitted to Client at least ten (10) business days prior to 

scheduled installation. 

5.38 No wire or other material installed by EPC Contractor shall shade modules at any time. 

5.39 Appropriate safety considerations and NEC requirements shall be followed for all interconnection 

procedures. EPC Contractor will schedule all shutdowns with utility and Site Owner per feedback 

and request from EPC Contractor. EPC Contractor will assist as needed. 

5.40 Furnish and install all electrical and building components necessary for the completion of the 

project, as per plans. 

5.41 For line-side connections to the existing building switchgear, EPC Contractor shall present 

materials to be used and plan to connect to Site Owner at least five (5) business days prior to 

planned shutdown date. Site Owner reserves the right to modify or deny the methods presented and 

must grant ultimate approval prior to interconnection. 

5.42 EPC Contractor furnished equipment includes all other required BOS material needed in order to 

fully install the system to be supplied by EPC Contractor.  

6. Project Management 

EPC Contractor shall: 

6.1 Assign a qualified project manager experienced with solar installations of similar size and scope 

upon receipt of agreement. 

6.2 Respond to all inquiries from Client within twenty-four (24) hours. 

6.3 Familiarize themselves and team of installers and electrician with the design, and specific 

installation requirements of each system component via EPC Contractor supplied documents, 

manufacturer installation instructions and videos found on manufacturer websites. 

6.4 Identify potential design conflicts with local code and/or interconnection requirements. 

6.5 For Affordable multifamily housing projects, submit for and secure RRES Award (RRES 

Application serves as interconnection and RRES Tariff application. Completion of the customer 

disclosure form as part of the RRES Application is required. 

6.6 Schedule, facilitate and attend all required inspections including, but not limited to AHJ, utility and 

roof warranty holder inspections. 

6.7 Communicate municipality and utility inspection schedule and status to Client and Site Owner prior 

to inspection so that Client and Site Owner representatives have the option to be onsite if 

appropriate. 



 

 

 

 

6.8 Communicate any inspection failures or deficiencies with Client and Site Owner immediately. 

6.9 Communicate verbal inspection approvals to Client and Site Owner immediately following 

inspection. 

6.10 All conversations with inspectors and/or utility personnel shall be accurately documented and 

shared with Client immediately. 

6.11 Reach out to local fire department and offer to provide system training. Training includes a site 

tour with fire department personnel. Site Owner shall utilize EPC Contractor provided PDF files, 

highlight the locations of all disconnects, and provide to the fire department. 

6.12 Provide Site Owner and Client with all requested project-related documents within two (2) business 

days of request. These documents include, but are not limited to, SDS manual(s), safety manual 

and plan, business license, certificate of insurance, copies of zoning, building and electrical permit 

applications and/or permits, copies of inspection certificates, bill(s) of sale, warranty documents 

and additional work order pricing. 

6.13 Provide Site Owner and Client with an updated project report, project plan, schedule, and progress 

photographs by close of business each week or on a predetermined agreed-upon schedule at least 

weekly. 

6.14 Site Owner and Client reserve the right to require the installing EPC Contractor to touch base with 

the Project Site Owner facility site manager daily. Such interaction would include discussion of 

work to be performed that day and in which areas of the roof. 

6.15 EPC Contractor shall provide Site Owner and Client with a written communication tree diagram 

for EPC Contractor and Site Owner and Client use, at least five (5) business days prior to 

construction. 

6.16 Communicate any inspection failures or deficiencies with Site Owner and Client immediately. 

7. Site Management 

EPC Contractor shall: 

7.1 Submit an Equipment Schedule that identifies when all EPC Contractor procured materials and 

equipment shall be ordered and onsite. This schedule shall include modules, inverters, and racking. 

7.2 Provide a Site Management Plan illustrating the layout of the Project Site Owner property, proposed 

locations of dumpsters, restroom, equipment unloading areas, equipment staging/storage areas, 

crane/lull loading areas, EPC Contractor parking, box containers, jobsite trailers, site access and 

roof access locations. 

7.3 For standing seam roofs, temporary or permanent roof safety tie-off anchors shall be installed 

throughout the roof. EPC Contractor shall coordinate any and all roof penetrations with Site Owner 

and roof warranty holder. Obtain all approvals in writing prior to installing anchors.  

7.4 Alternative safety measures, such as flag perimeters may be approved, contingent upon Client 

approval.  

7.5 Submit a written plan for site preparation and roof protection. 

7.6 Submit a Rigging Plan in a written and drawing format for the transportation of all equipment. 

7.7 Clearly mark restricted perimeters of the Work areas. 

7.8 Conform to the guidelines on the structural drawings for roof loading restrictions when hoisting 

and staging equipment on the roof. 

7.9 At no time shall delivery personnel or truck drivers approach Site Owner personnel for the purposes 

of offloading material. 

7.10 EPC Contractor is responsible to minimize the impact to site traffic, parking, access and operations 

as much as possible during the hoisting & rigging process. 

7.11 In no way shall construction obstruct the Project Site Owner facility operations. 

7.12 EPC Contractor shall in no way impede Site Owner deliveries or logistics with their equipment. 

7.13 Provide vehicle and pedestrian traffic barriers and signage along the perimeter of any areas where 

work is performed or construction/hoisting/rigging equipment is present. 



 

 

 

 

7.14 Provide jobsite personnel training on safety procedures, including but not limited to use of safety 

equipment, first aid location and use, emergency procedures, emergency contacts and preventative 

safety practices. 

7.15 Provide rooftop safety barriers as appropriate on the roof of the Project Site Owner facility and 

OSHA approved fall support equipment if necessary. Submit plan and safety equipment specs to 

Client for review. 

7.16 EPC Contractor responsible for costs to repair any roof damage that occurs during installation. 

Must use roof warranty holder-approved roofing specialist for repair work. Note that Client will be 

responsible for one (1) third-party roof inspections before and one (1) inspection after installation 

to determine whether there has been any damage. Should additional inspections result from EPC 

Contractor caused damage or repairs, additional inspection costs shall be the responsibility of EPC 

Contractor. 

7.17 Immediately report any roof damage to Site Owner and Client. 

7.18 Note that only a roofing manufacturer-approved contractor shall make repairs. 

7.19 Roof repairs shall be made on a timetable agreeable to Site Owner and Client. 

7.20 Provide daily removal and clean-up of all debris associated with work, including but not limited to 

wire, wire sheathing, loose hardware, concrete fragments, plastic, personal items, etc. Use of Site 

Owner dumpsters is strictly prohibited. 

7.21 As applicable, EPC Contractor shall not permit pencil markings to be made on the aluminum roof. 

Such markings can cause corrosion over time. In addition, EPC Contractor shall clean up all metal 

scraps, and any other material that can cause dielectric corrosion on the roof, daily. 

7.22 EPC Contractor to provide and maintain dumpsters as necessary. Dumpster location to be approved 

by Site Owner at least five (5) business days prior to arrival. 

7.23  EPC shall establish limits of disturbance and necessary erosion control prior to commencement of 

work. Then stake out areas for clearing, trench path, and fence location. Review the stake out area 

with the applicable facility manager prior to commencing work.  EPC shall perform all necessary 

Site work such as erosion control, Site clearing, tree removal, grading, trenching, concrete pad 

work, seeding and fence installation.  All debris shall be removed from the property at end of 

project by the EPC, and disturbed areas shall be graded and reseeded.   

7.24  The EPC is responsible for returning the Site to original conditions following completion of the   

install. This includes but is not limited to repair of any asphalt or concrete disturbed or excavated, 

reseeding, and restriping the parking areas. 

7.25 Any existing Site lighting that will interfere with the proposed locations of the solar carport 

structures shall be demolished. This includes the removal of the fixture, post, lamps, above 

ground portions of the concrete footings, conduit and conductors. Existing underground conduits 

shall be abandoned in place or utilized for new under canopy lighting. Existing Site lighting 

fixtures, posts and lamps shall be turned over to the Site representative. If the Site representative 

determines the existing fixtures are not needed then it is the responsibility of the EPC to properly 

dispose of the equipment.   

7.26  The EPC is responsible for providing and installing new under canopy Site lighting where 

necessary to replace demolished existing Site lighting or where necessary to achieve code 

required lumen levels for parking areas. New under canopy Site lighting must be LED, rated for 

outdoor conditions, and shall be connected to the existing lighting control circuit of the facility. 

The proposed new under canopy fixture shall be approved by the Site representative prior to 

installation. A Site lighting plan must be included in the awarded Proposers final design that 

shows the achieved lumen levels within the parking area. 

 



 

 

 

 

8. Performance Testing and Commissioning: 

8.1 The main disconnects must be locked in the open (OFF) position until Client provides permission 

to close the circuits. Once power is available to the system, EPC Contractor shall only operate one 

(1) string inverter at a time for pre-commissioning. At no time shall EPC Contractor operate 

multiple string inverters simultaneously, until Client notifies EPC Contractor that tax equity 

funding has been approved. EPC Contractor shall test each string inverter individually in 

preparation for whole system testing. 

8.2 EPC Contractor shall provide the appropriate testing in-line with the Commissioning Plan and Form 

in Schedule #19 to ensure a completely operational System interconnected with the utility. Such 

testing shall include, but not be limited to, string testing of the array, combiners, re-combiners (if 

applicable), complete inverter start-up testing, monitoring system communication testing, and 

performance testing of the System.  

8.3 All inspections to be completed in accordance with project schedule, except that a delay in an 

inspection or a scheduled shut down (or other work scheduled by EPC Contractor required for 

interconnection) due to Client, or a request from Client, that has an impact on the project schedule 

shall not result in liquidated damages. 

8.4 All labeling to be completed prior to AHJ inspection or EPC Contractor commissioning. 

8.5 Test and commission the system at project close-out using EPC Contractor’s template for System 

Commissioning.  

8.6 Commissioning is a critical part of project close-out and acceptance. EPC Contractor is to ask for 

clarification from Client if additional questions remain on commissioning requirements. 

8.7 EPC Contractor commissioning document shall be made available to Client. 

8.8 EPC Contractor shall be required to submit a scanned copy of signed hard copy of Commissioning 

Plan and Form within forty-eight (48) hours of completion. EPC Contractor shall also be required 

to enter information via Client provided electronic platform in order to be considered officially 

complete. 

8.9 EPC Contractor will provide the commissioning test procedures. EPC Contractor’s formal onsite 

commissioning should be a redundant testing of the System. EPC Contractor shall perform all 

commissioning to ensure the System is fully operational prior to EPC Contractor arriving onsite. 

8.10 Megger Testing: 

8.10.1 Megger test the following feeders for insulation resistance, document results via photographs and 

on the System Verification form and submit to Client. 

8.10.2 Meg wires from inverters to disconnect. 

8.10.3 Meg wires from disconnect to main breaker. 

8.11 Polarity and Connectivity: Check the polarity and connectivity of each string and home-run wiring, 

document on the System Verification form, and submit to Client. 

8.12 Inverter(s): Perform start-up procedures, including simulating voltage power loss to the inverters, 

contained in manufacturer’s installation service manual. Complete manufacturer’s Start-Up Form, 

document results on the System Verification form, and submit both forms to Client. Perform 

inverter inspection and document results on the Inverter inspection form. Perform inverter 

commissioning and document results on EPC Contractor Inverter Commissioning Plan and Form. 

8.13 DAS: Perform procedures contained in manufacturer’s installation service manual. Provide the 

Modbus number(s) for each device and document on System Verification Form connection on a 

drawing. Configure the meter(s) per manufacturer’s guidelines. Verify that the current transformers 

(CTs) are oriented and installed per manufacturer guidelines. Configure weather station per 

manufacturer guidelines. Configure the DAS system online by contacting the DAS representative. 

Confirm that all equipment is reporting and recording accurate data. Submit signed and dated report 

identifying procedures taken, any troubleshooting required and when system was live and 

accurately reporting all data. 



 

 

 

 

8.14 Combiner Boxes/Re-combiner Boxes (as applicable): Perform procedures contained in 

manufacturer’s installation service manual. Complete System Verification form and submit to 

Client. Perform combiner box inspection on each and document results on EPC Contractors 

Combiner Box Commissioning Plan and Form and submit to Client. 

8.15 Complete IV Curve testing and submit to Client. 

8.16 Complete installation, electrical build-out, testing & commissioning and final punch list items and 

submit to Client. 

9. Document Submittal 

Prior to initial onsite construction meeting between EPC Contractor and Site Owner: 

 

9.1 Job Contact Sheet illustrating roster of onsite staff and qualifications. 

9.2 Site Management Plan, roof protection plan and Hoisting/Rigging/Staging Plan 

9.3 EPC Contractor’s Daily Work Schedule template and EPC Contractor provided equipment 

schedule identifying estimated procurement date and lead times. 

9.4 Copy of EPC Contractor-approved safety plan 

9.5 Updated project schedule 

9.6 Copy of all approved permits required for construction and commercial operation, as applicable. 

Pre-Construction Meeting (Prior to Installation):  

 

9.7 Pre-Construction Meeting is held on Site by EPC Contractor, Site Owner Representative and Client. 

Site walk conducted to identify how EPC Contractor shall hoist and where they shall locate 

equipment. 

9.8 Review Site Management Plan, Roof Protection Plan, Rigging/Hoisting Plan and Daily Work 

Schedule with Site Owner and Client. 

9.9 EPC Contractor shall meet with Client, at least ten (10) days prior to construction to perform a 

drawing walk-through. 

During Installation: 

 

9.10 EPC Contractor shall receive all material required for the system installation. Upon each delivery 

and receipt of material, EPC Contractor shall confirm in writing that expected materials have been 

delivered and submit to Client with copy of packing slip and signed Bill of Lading in coordination 

with daily Foreman’s Log. 

9.11 EPC Contractor shall photograph all packing slips, bills of lading, and any other logistics-related 

documents that arrive with material pallets and packages.  

9.12 EPC Contractor shall, on a daily basis, complete a comprehensive Foreman’s Log during the entire 

project period. The Foreman’s Log shall be submitted via email (in PDF format) by noon the 

following day for the previous day’s Work and the preceding two (2) weeks. If acceptable to Client, 

the daily log update can change to weekly as construction progresses. 

9.13 EPC Contractor shall contact utility and understand how many hours at a time the system may be 

operational, prior to formal utility Permission to Operate (PTO). 

Prior to Final Completion: 

 

9.14 EPC Contractor shall complete and submit all commissioning and performance tests forms to 

Client. 

9.15 EPC Contractor shall provide copy or photograph of approved municipality inspection sticker(s). 

9.16 EPC Contractor shall provide module pallet ID numbers and all inverter serial numbers, in 

electronic format. 



 

 

 

 

9.17 Client and EPC Contractor shall have agreed upon all Punch list items. 

9.18 EPC contractor shall deliver spare modules to a site approved by Client.  

After Final Completion: 

 

EPC Contractor shall complete and submit: 

9.19 As-Built Drawing Set five (5) business days after Final Completion confirming the following: 

a. Final system size  

b. Module locations 

c. Module quantity per circuit, per string inverter 

d. Raceway location (if applicable) and cable tray spec 

e. Path of branch runs 

f. Re-combiner/combiner locations listing terminal location and the associated combiner boxes tied 

to each home run cable (if applicable) 

g. Disconnect location/size/trip rating 

h. PVDP locations 

i. Inverter location(s) with identification numbers, dimensions, spacing/setbacks and serial numbers 

j. Equipment pad size/location/orientation (if applicable) 

k. Conduit/raceway riser drawing of conduits/ cables coming over/through the roof, down the wall to 

the main electrical room. 

l. Location of data acquisition box, weather station, low voltage transformers and other monitoring 

devices. Location of electrical panel which supplies power to monitoring equipment. 

m. Any obstruction removed or unaccounted for at the commencement of construction 

 

 

9.20 As part of the As-Built submittal, identify all equipment serial numbers as follows: 

a. Solar module pallet IDs. Actual serial numbers for partial pallets only. 

b. Inverter assembly components 

c. DAS monitoring equipment which includes meters, weather station, CTs, cell modem, data logger, 

Ethernet switch, power supplies, if listed in BOM. 

d. When applicable smart combiner boxes and re-combiner boxes 

 

9.21 EPC Contractor shall take photographs of the following equipment upon completion of the System 

installation and upload photographs to the designated FTP website: 

DAS equipment 

e. Solar array 

f. Wire management methods 

g. Inverter and inverter mounting 

h. Site modifications, including but not limited to landscaping, gates/fencing, etc. 

9.22 EPC Contractor shall provide final production report based in final system design as provided in 

As-Builts



 

 

 

 

 

SCHEDULE #11 

CONSTRUCTION DOCUMENTS 

1. PE Signed and Stamped Structural Engineering Reports, if applicable [required for rooftop 

projects] 

2. PE Signed and Stamped Geotechnical Investigation Report, if applicable [required for 

ground mount or carport projects] 

3. [Phase I Environmental Site Assessment certified within 180 days of the Effective Date in 

conformance with ASTM Standard E1527 (required for ground mount and carport 

projects)] 

4. Client-approved Production Report and File (displaying projected year 1 monthly 

numerical production values) 

5. PE Signed and Stamped Civil Engineering / Site Plan (PDF) 

6. PE Signed and Stamped Permit Drawings PDF) 

7. PE Signed and Stamped Construction Drawings (PDF) consisting of a complete set of 

necessary drawings for construction 

8. List and Copies of all Permit(s) and Permit Application(s) and other approvals including 

necessary reports and/or calculations to support such Permit(s) and Permit Application(s) 

9. Commissioning Plan and Form  

10. PE Signed and Stamped Final As-Built Drawings (PDF) 

 



 

 

 

 

SCHEDULE #12 

SUBORDINATION OF MECHANICS’ LIEN  

 

Property:  

Property Owner:  

Contractor:  

Green Bank: Connecticut Green Bank, together will all subsidiaries thereof (including but not 

limited to CEFIA Holdings LLC) and their successors and assigns. 

WHEREAS, The Contractor has commenced or is about to commence to render services, to 

perform work or to furnish materials in the construction, raising, removal or repair of a building 

or any of its appurtenances upon, or in the improvement of a lot, or in the site development or 

subdivision of a plot of land, on certain real property owned by Property Owner (as defined 

above) and known as the Property (as defined above); and 

NOW THEREFORE, in consideration of one dollar ($1.00) and other valuable consideration 

received by me to my full satisfaction in order to enable Green Bank to own and operate a solar 

photovoltaic system on the Property, the Contractor hereby subordinates to any license, easement 

or leasehold interest in the Property which Green Bank may have, or may hereafter have, all of 

the several liens and claims of lien which I may have, or may hereafter have, on the above-

mentioned Property pursuant to the laws of the State of Connecticut, by virtue of said services 

rendered, work performed or materials furnished, heretofore and hereafter, upon said lot, land, 

building and appurtenances, whether completed or still in the process of construction. 

The undersigned individual represents and warrants that he/she is the duly authorized 

representative of the Contractor, empowered and authorized to execute and deliver this document 

on behalf of the Contractor and that this document shall be binding upon the undersigned. 

IN WITNESS WHEREOF, I have hereunto set my hand and seal on the ______ day of 

________________________, 202_.  

 

Name:  

Title:  

  

  



 

 

 

 

SCHEDULE #13 

FORM OF REQUEST TO PROCEED 

Project Address:  

EPC Contractor: 

Client: 

Agreement Engineering, Procurement, & Construction (EPC) Agreement dated [_____________] 

WHEREAS, this Request to Proceed (this “Notice”) is provided in accordance with the Agreement 

by and between the parties listed above. Capitalized terms used in this Certificate and not otherwise 

defined in this Certificate have the meanings specified in the Agreement. 

In accordance with the Agreement, EPC Contractor hereby certifies that all of the conditions 

precedent to Notice to Proceed as defined in the Agreement have been achieved with respect to 

the Project, as follows: 

1. EPC Contractor has submitted Construction Documents 1-9 for Client approval 

2. EPC Contractor has submitted the current Project Schedule for Client approval 
 

 

Executed this ____ day of __________________, 20__. 

[EPC Contractor] 

By:       

Name:       

Title:       

  



 

 

 

 

SCHEDULE #14 

FORM OF MECHANICAL COMPLETION CERTIFICATE 

Project Address:  

EPC Contractor: 

Client: 

Agreement: Engineering, Procurement, & Construction (EPC) Agreement dated [_____________] 

WHEREAS, this Mechanical Completion Certificate is provided in accordance with the 

Agreement by and between the parties listed above. Capitalized terms used in this Certificate and 

not otherwise defined in this Certificate have the meanings specified in the Agreement. 

In accordance with the Agreement, EPC Contractor hereby certifies that all of the conditions to 

Mechanical Completion have been achieved with respect to the Project, as follows: 

1. All racking, modules, inverters, and Project-owned switchgear including transformers 

associated with the System have been installed in accordance with the technical 

specifications; and 

2. The Project has been built in conformance with the terms and conditions of the Agreement 

and the Work Order; and 

3. Third Party Inspection has been completed with the exception of open punch-list items. 

EPC Contractor has obtained final and complete close-out of any required permits or approvals as 

listed in Schedule #9 from the governmental Authority Having Jurisdiction over construction of 

the Project.  

 

Executed this ____ day of __________________, 20__. 

 

EPC Contractor 

 

By:       

Name:       

Title:       

 

 

 

 



 

 

 

 

SCHEDULE #15 

WARRANTY ASSIGNMENT FORM 

Project Address:  

EPC Contractor: 

Client: 

Agreement: Engineering, Procurement, & Construction (EPC) Agreement dated [_____________] 

WHEREAS, this Warranty Assignment Form (this “Warranty Assignment Form”) is provided 

in accordance with the Agreement by and between the parties listed above. Capitalized terms used 

in this Warranty Assignment Form and not otherwise defined in this Warranty Assignment Form 

have the meanings specified in the Agreement. 

In accordance with the Agreement, EPC Contractor hereby provides the following assignment: 

1. Assignment of Guarantees and Warranties. EPC Contractor, as assignor, hereby 

assigns, transfers and sets over to Client, as assignee, all of its right, title and interest in and to all 

guarantees and warranties received by EPC Contractor from subcontractors and suppliers in 

connection with the construction of the System. 

2. Representations and Warranties of EPC Contractor. E P C  Contractor hereby 

represents and warrants that: 

a. as of the date hereof, all inverter  equipment located on the Project Site, which 

were manufactured by [                  ] (“Inverter Manufacturer”), or any of its subsidiaries or 

affiliates, are in compliance with the assigned warranty provided by Inverter Manufacturer and 

until Substantial Completion, Contractor shall take all necessary action to cause such equipment 

to remain in compliance with the assigned warranty provided by Inverter Manufacturer in 

connection with such equipment;  

b. as of the date hereof, all module equipment located on the Facility, which 

were manufactured by [            ]  (“Module Manufacturer”), or any of its subsidiaries 

or affiliates, are in compliance with the assigned warranty provided by Module Manufacturer and 

until Substantial Completion, Contractor shall take all necessary action to cause such equipment 

to remain in compliance with the assigned warranty provided by Module Manufacturer in 

connection with such equipment; and 

 

c. as of the date hereof, all racking equipment located on the Facility, which were 

manufactured by [                    ] (“Racking Manufacturer”), or any of its subsidiaries or 

affiliates, are in compliance with the assigned warranty provided by Racking Manufacturer and 

until Substantial Completion, Contractor shall take all necessary action to cause such equipment 

to remain in compliance with the assigned warranty provided by Racking Manufacturer in 

connection with such equipment. 

 

 



 

 

 

 

 

 

 

 

 

Executed this ____ day of __________________, 20__. 

 

[EPC Contractor] 

 

By: ___________________ 

 

Name: ________________ 

 

Title: _________________ 

 

 

 



 

 

 

 

SCHEDULE #16 

FORM OF SUBSTANTIAL COMPLETION CERTIFICATE 

Project Address:  

EPC Contractor: 

Client: 

Agreement: Engineering, Procurement, & Construction (EPC) Agreement dated [_____________] 

WHEREAS, this Substantial Completion Certificate is provided in accordance with the Agreement 

by and between the parties listed above. Capitalized terms used in this Certificate and not otherwise 

defined in this Certificate have the meanings specified in the Agreement. 

In accordance with the Agreement, EPC Contractor hereby certifies that all of the conditions to 

Substantial Completion have been achieved with respect to the Project, as follows: 

1. Mechanical Completion has occurred; 

2. All equipment associated with the Project has been installed substantially in 

accordance with the technical specifications; 

3. The solar PV panels have been assembled, erected and installed as part of the 

Project so as to be completed in accordance with the technical specifications and 

checked for adjustment; 

4. All of the electrical works that are part of the Project have been properly 

constructed, installed, insulated and protected where required for such operation, 

have been correctly adjusted, tested and commissioned to the extent possible, are 

mechanically, electrically and structurally sound as set forth in the technical 

specifications, and can be used safely in accordance with the Agreement and 

applicable Legal Requirements;  

5. EPC Contractor has checked the Project to verify that the Project may be so 

operated without damage thereto or to any other property and without injury to any 

person;  

6. Contractor has done all Electrical Studies including: AC and DC ampacity study, 

short circuit study, coordination study, arc flash analysis 

7. The electrical inspection certificate for the Project has been obtained; 

8. All of the electrical works and all other infrastructure (including work performed 

by Client) required and necessary to achieve interconnection of the Project to the 

local Distribution System are energized and have been installed in compliance with 

the requirements applicable pursuant to the Interconnection Agreement; 

9. Successful testing of all systems (including the DAS) comprising the Project; 

10. The Project operates as a single unit capable of generating electricity continuously 

at rated power; 

11. The Project can be used continuously without interruption for its specified purpose 

as described in this Agreement and is capable of operating safely in accordance 

with applicable Legal Requirements; 



 

 

 

 

12. Completion of all Work required under the terms of the Agreement (other than 

Punchlist Items and other Work required for achievement of Final Completion), in 

accordance with the requirements of the Agreement; 

13. EPC Contractor has prepared and submitted to Client, and Client has approved the 

Punchlist of Items attached to this Certificate; 

 

14. Tests have been completed that reflect that the Project generation capacity equals 

or exceeds the System Specifications as defined in the Commissioning Plan and 

Form; 

15. Permission to Operate (PTO) or Authorization to Energize has been received from 

the Utility; and 

16. Project has a utility meter fully installed so as to facilitate interconnection, if 

required by Utility. 

 

Executed this ____ day of __________________, 20__. 

 

EPC Contractor 

 

By:       

Name:       

Title:       

 

 



 

 

 

 

SCHEDULE #17 

FORM OF FINAL COMPLETION CERTIFICATE 

Project Address:  

EPC Contractor: 

Client: 

Agreement: Engineering, Procurement, & Construction (EPC) Agreement dated [_____________] 

WHEREAS, this Final Completion Certificate is provided in accordance with the Agreement by 

and between the parties listed above. Capitalized terms used in this Certificate and not otherwise 

defined in this Certificate have the meanings specified in the Agreement. 

In accordance with the Agreement, EPC Contractor hereby certifies that all of the conditions to 

Final Completion as defined in the Agreement have been achieved with respect to the Project, as 

follows: 

1. Substantial Completion has occurred; 

2. EPC Contractor has delivered to Client a final Major Equipment operation and 

maintenance instructions, including all changes and supplements to the Major 

Equipment operation and maintenance instructions, as reasonably requested by 

Client and as reasonably agreed by EPC Contractor; 

3. EPC Contractor has delivered to Client Project Completion Documents, including 

as-built Submittals, all shop drawings, signed and sealed final as build drawings, 

all test reports and all other documentation and design calculations as required; and 

All Punchlist Items as identified on the Punchlist agreed at time of Substantial 

Completion have been completed. 

 

Executed this ____ day of __________________, 20__. 

EPC Contractor 

By:       

Name:       

Title:       

 



 

 

 

 

SCHEDULE #18 

PROJECT COMPLETION DOCUMENTS 

1) Copies of all Permit(s) and Permit application(s) and all final certificates of approval from 

any Governmental Authorities required for Final Completion 

2) PE Signed and Sealed As-Built plans showing the final placement of all modules, combiner 

boxes, connections and conduit placement in the System 

3) PE Signed and Sealed As-Built electrical plans, and elevation drawings showing the final 

placement of the electrical equipment 

4) Updated production report based on final System Design as shown in PE Signed and Sealed 

As-Built plans  

5) Subordination of Mechanics’ Lien from EPC Contractor and Subcontractors  

6) Warranty information and proof of assignment to Client 

7) Major Equipment operation and maintenance instructions 

8)  Commissioning Plan and Form  

 

 



 

 

 

 

SCHEDULE #19 

COMMISSIONING PLAN AND FORM 

Upon completion of the installation and commissioning and prior to field verification by the 

Utility, EPC Contractor will carry out the following PV system installation & commissioning 

checks and then, following Utility field verification, run the performance ratio test. EPC Contractor 

will provide advance notice to Client that the commissioning checks and acceptance test are to be 

performed.  Client has the option upon prior written notice of having a representative present 

during any and all testing.   

1. Before commencing any system checking and testing, EPC Contractor will ensure that: 

 non-current carrying metal parts (such as array frames, metal boxes, etc.) are 

grounded properly; and 

 all labels and safety signs specified in the plans and by the NEC are in place. 

2. Photovoltaic Array - General Checks – EPC Contractor will conduct the following checks 

of the photovoltaic array and record the results: 

 Visually inspect the array for damaged modules. 

 Check to make sure panels are mounted properly and securely to the racking 

system or mounting means. 

 Confirm that the alignment of the array is as straight, neat, and pleasing as 

possible.  

  Check that all source circuits are properly labeled with string and inverter 

identifications matching string map. 

 Check to see that all wiring is neat and secure. 

 All wire is located in conduit, wire loom or otherwise wire managed to be not 

exposed to direct sunlight. 

 Visually inspect plug and receptacle connectors between modules and also 

modules to home runs to ensure they are fully engaged and both mating ends are 

manufactured by the same manufacturer.. 

 Racking is installed in accordance with manufacturer/designer drawings and 

properly torqued 

 Check modules for proper attachment with racking in accordance with module 

manufacturer’s installation requirements 

 Attachments are installed in accordance with attachment manufacturer 

requirements 

3. Photovoltaic Combiner Box Tests - For repetitive source circuit wiring, the following 

procedure must be followed for each source circuit in a systematic approach, i.e., east to 

west or north to south.  All data are to be recorded on a combiner box check list.  The 

following testing will take place around noon on a cloudless day: 

 Inspect the combiner boxes to ensure that all wiring is correctly and securely 

installed. 

 Where wiring is visible, check to ensure it is UL listed and includes labelling to 

show voltage rating, and that voltage rating is appropriate. 

 Check open-circuit voltage (Voc) of each of the source circuits to verify that it 

provides the manufacturer’s specified voltage in full sun. Verify the polarity of 



 

 

 

 

each source circuit in the DC string combiner box by paying particular attention 

that there is NEVER a negative measurement.   

 Check Max Power Point current (IMPP) of each of the source circuits to verify 

that each provides the manufacturer’s specified current in full sun.  

 Confirm that no ground faults are present in the DC wiring. 

 Test the Insulation Resistance of the DC conductors from the combiner boxes to 

the Inverters to ensure a minimum resistance of 20 megohms or less at 1 min 

between conductors and from each conductor to ground. 

4. DC Disconnect Inspection: 

 Inspect DC disconnects and document identifying information. 

 Check that DC disconnects are properly grounded. 

 Check that DC disconnects are properly labeled. 

 Check that all wiring is neat and secure. 

 Check that incoming and outgoing wires sizes are correct. 

 Where wiring is visible, check to ensure it is UL listed and includes labelling to 

show voltage rating, and that voltage rating is appropriate. 

 Inspect the fuses, if present, for correct size and mounting. 

5. AC Inspection: 

 Inspect AC disconnects and document identifying information. 

 Check to see if all AC disconnects are properly grounded. 

 Check that AC disconnects are properly labeled. 

 Check to see that all wiring is neat and secure. 

 Check that incoming and outgoing wire sizes are correct. 

 Where wiring is visible, check to ensure it is UL listed and includes labelling to 

show voltage rating, and that voltage rating is appropriate. 

 Inspect the fuses, if present, for correct size and mounting. 

 Test the Insulation Resistance of the AC conductors from the inverters to the 

interconnection point to ensure a minimum resistance of 20 megohms in 1 min or 

less between conductors and from each conductor to ground 

 Confirm that the Utility interconnection point and over current protection are 

according to the electrical drawings. 

6. Inverter Start-Up Tests: 

 Inspect the inverter and document identifying information. 

 Check that all inverters are properly grounded. 

 Check that all inverters are properly labeled. 

 Check that all incoming and outgoing conductors are secure. 

 Check that incoming and outgoing wires sizes are correct. 

 Start the inverters following the proper start-up procedure according to the 

manufacturer’s manual. 

 Document the time of day and the irradiance level. 

 Record operating parameters from the inverter display. 

7. System Monitoring Test: 

 Document the system monitoring identifying information. 

 The monitoring equipment will be inspected for good mounting and wiring. 

 Check sensor equipment, if any, for proper mounting and location (i.e., irradiance, 



 

 

 

 

temperature and wind speed sensors). 

 Turn on PV and monitoring systems, per manufacturer’s specifications. 

 Record operating parameters from the inverter display. 

 Contact the monitoring service to verify that the monitoring system is 

communicating properly. Record the system parameters being transmitted. 

 Compare inverter data to data being transmitted to monitoring service to ensure 

proper operation. 

 Check data from each monitoring system sensor by comparing readings from 

calibrated, hand-held sensors to monitoring system output readings; all readings 

should be within ±5% of the hand-held readings. 

8. System Acceptance Evaluation Test Procedure - The following Acceptance Test will 

preferably be run around noon on a cloudless day:  

 Activate the System and allow it to run for two (2) hours before taking any 

performance measurements. 

 Calculate the expected peak DC power output of the System, WattsDC-estimated, 

at the measured cell temperature by multiplying the System DC nameplate 

capacity by (1 - KCTA), which is the DC power adjustment due to cell 

temperature difference from the standard test condition, 25 C, where KCTA =  

(25- Tcell) times the Temperature Coefficient of Maximum Power for the module 

(from the module specification datasheet, %/deg C) and Tcell = module cell 

temperature, deg C, measured at the time the System power reading is taken.  

[Example: SunTech 280 lists its Max Power Temp Coeff as -0.47.  So, for Tcell = 

10 deg C, then (1 - KCTA) = 1 + 7.05% = 1.0705]    

 Calculate the expected peak AC power output of the System, WattsAC-estimated, 

by multiplying WattsDC-estimated by correcting WattsDC-estimated for the 

efficiency of the inverter and losses due to voltage drop in wiring or other agreed 

derating factors. 

 After allowing for fifteen (15) minutes of full sun exposure, obtain a real-time 

solar irradiance measurement at the array (W/m2) using the precision spectral 

pyranometer provided with the system or, if not available, with a calibrated, hand-

held meter   

 Calculate the percent of peak irradiance under the test conditions by dividing the 

measured irradiance by 1000 W/m2 (the peak irradiance level at which the 

modules are tested). 

 Record the total System AC power output, WattsAC-measured, from the revenue 

grade energy production meter or from the inverter(s). 

 Multiply the WattsAC-estimated by the percent peak irradiance, as determined 

under (v), above.  This yields the corrected rated AC  power output of the system, 

WattsAC-corrected.  The WattsAC-measure value will be at least 95% of the 

WattsAC-corrected value calculated. 

9. Final Monitoring System Acceptance Evaluation Test Procedure 

 The monitoring system shall be operated for a miniumum 7 days with expected 

performance as calculated by the monitoring system matching actual 

measurements with reasonable accuracy (+/- 5%) [unless otherwise specified in 



 

 

 

 

the Acceptance Criteria outlined in Schedule #20]15   

10. Provide Client with the initial startup test report when everything has been verified and 

checked to ensure proper operation. 

 

 

 

Qualified Personnel  ________________________________ 

 

Name & Title  _____________________________________ 

 

Dated  ____________________________________________ 

 

Project Name and Address ____________________________ 

 

 
15 Applicable for projects > 400 kW AC 



 

 

 

 

SCHEDULE #20 

 

SYSTEM PERFORMANCE GUARANTEE [FOR SYSTEM SIZE <400 kW AC] 
 

EPC Contractor guarantees the performance of the System in accordance with this Schedule #20. 

1. Definitions. As used in this Schedule #20, the following additional terms shall 

have the meanings set forth below. All capitalized terms used but not otherwise defined in this 

Schedule #20 shall have the meaning set forth in the Agreement. 

a. “Actual Generation” means, for the Guarantee Period, the System’s 

cumulative alternating current, or “AC,” electricity production in kilowatt-hours (kWh) as 

measured by the System’s DAS. 

b. “Guaranteed Level” means 95% of weather normalized expected 

performance as calculated by the IEER associated with the installed DAS and related peripheral 

equipment [for the periods of time that the System (and all of its subsystems on an inverter by 

inverter basis) is available for production, unless such unavailability is due to Defective Work by 

EPC Contractor]16. Specifically, EPC Contractor will install an irradiance sensor along with the 

DAS as the basis for the IEER calculation.  

c. “Guarantee Period” means the two (2) year period commencing on the 

Final Completion Date for the System and ending on the second (2nd) anniversary thereof. As an 

illustration only, if Final Completion Date is November 18, 2023, then the Guarantee Period 

expires on November 17, 2025. 

d. “kWh” means electric energy expressed in kilowatt-hours and measured by 

multiplying the amount of electric power delivered (measured in kilowatts) by the amount of time 

over which the electricity was consumed (measured in hours). One kilowatt-hour equals one 

thousand watt-hours. 

e. “Performance Guarantee Damages” has the meaning set forth in Section 

4. 

f. “Performance Shortfall” has the meaning set forth in Section 4. 

2. Performance Guarantee. For the Guarantee Period, EPC Contractor covenants 

that the Actual Generation shall not be less than the Guaranteed Level. The Guaranteed Level shall 

be reduced by generation losses caused by any of the following: (a) theft, vandalism, or other third 

party damage to material portions of the System; (b) intentional damage by Client to material 

portions of the System, or accidental damage caused by Client’s negligence; (c) Force Majeure 

events; (f) any repairs, replacement, removal or maintenance performed in a manner that is not 

consistent with prudent industry standards; and (g) power or voltage surge to the extent not caused 

by EPC Contractor or its Subcontractors. Any such reduction to the Guaranteed Level shall be 

calculated on an hourly basis based on the average generation on the applicable day or days when 

the generation loss occurs. 

 
16 For use only with Verogy 



 

 

 

 

3. Reporting of Actual Generation.  

a. During the Guarantee Period, Client shall collect energy output data for the 

System from the System’s DAS monitoring system and meters.  Client shall provide EPC 

Contractor with the actual Monthly production in each Month during which this Agreement is in 

effect or shall provide EPC Contractor with read only, real-time access to its DAS monitoring 

system.  The foregoing requirement for Client to provide Monthly production data to EPC 

Contractor shall commence as of the last day of the Month commencing after Final Completion 

and shall be forwarded to EPC Contractor via email to EPC Contractor by the third day of the 

following calendar Month, if real-time access to its monitoring equipment is not made available to 

EPC Contractor.  

b. Within thirty (30) Days following the end of the Guarantee Period, Client 

shall calculate the cumulative Actual Generation and shall send a written notice to EPC Contractor 

which shall (i) specify the Guaranteed Level; (ii) the Actual Generation and IEER; (iii) include 

printouts technical information, computations, data, electronic presentations (but not including 

native files or live data) used or developed by Client in determining the Actual Generation and 

IEER; and (iv) include a form of invoice payable by EPC Contractor for the Performance 

Guarantee Damages, if any, resulting from the calculation of the Performance Guarantee Damages 

made in accordance with this Schedule #20. 

4. Performance Guarantee Damages. 

a. If the Actual Generation is less than the Guaranteed Level, then EPC 

Contractor shall pay to Client as liquidated damages and not as a penalty, an amount (“Performance 

Guarantee Damages”) equal to the shortfall in kWh (“Performance Shortfall”) multiplied by [    ]17. 

The Performance Shortfall shall be the difference between (a) the Guaranteed Level, and (b) Actual 

Generation. 

b. The Parties agree that it would be extremely difficult to precisely determine 

the amount of actual damages that would be suffered by Client in the event that EPC Contractor 

fails to achieve the Guaranteed Level. The Parties agree that the Performance Guarantee Damages 

are a fair and reasonable determination of the amount of actual damages that would be suffered by 

Client for EPC Contractor’s failure to meet the Guaranteed Level, and the Parties agree that these 

liquidated damages do not constitute a penalty. 

c. Performance Guarantee Damages shall be payable within twenty (20) Days 

of the date and verification of the invoice submitted to EPC Contractor. 

5. Contingency for Equipment Failure. If System data is lost due to hardware, 

communication, or other failure with the System’s monitoring systems and/or meters, then, in 

order to determine lost electrical data, Client shall read the cumulative electrical data directly from 

the electrical meter and calculate the electricity generated during any missing interval. In the event 

that it is not possible to read the electrical meter due to a meter failure or other issue, Client will 

reasonably estimate the electrical production during the missing interval by using the actual 

 
17 This figure should be the PPA rate (including escalator) + REC, or for Roof Lease projects, buy-all NRES/RRES 

value 



 

 

 

 

meteorological data provided by the System’s monitoring system or, in the event of a failure for 

any period of the System’s monitoring system to collect actual meteorological data, such other 

meteorological data which shall reasonably approximate the actual meteorological data that would 

have been provided by the System’s monitoring system. 

At any time during the Guarantee Period, EPC Contractor may retain an independent, qualified 

third party, at its own cost, to verify data collection, calibration, metering, and energy calculations. 

The Parties commit to work in good faith to resolve any discrepancies or disputes that may arise. 



 

 

 

 

SCHEDULE #20 

SYSTEM PERFORMANCE GUARANTEE AND PERFORMANCE TESTING [FOR 

SYSTEM SIZE >400 kW AC] 

 

1. Definitions. As used in this Schedule #20, the following additional terms shall 

have the meanings set forth below. All capitalized terms used but not otherwise defined in this 

Schedule #20 shall have the meaning set forth in the Agreement. 

a. “Actual Generation” means, for the Guarantee Period, the System’s 

cumulative alternating current, or “AC,” electricity production in kilowatt-hours (kWh) as 

measured by the System’s DAS. 

b. “Guaranteed Level” means 95% of weather normalized expected 

performance as calculated by the IEER associated with the installed DAS and related peripheral 

equipment [for the periods of time that the System (and all of its subsystems on an inverter by 

inverter basis) is available for production, unless such unavailability is due to Defective Work by 

EPC Contractor]18. Specifically, EPC Contractor will install an irradiance sensor along with the 

DAS as the basis for the IEER calculation.  

c. “Guarantee Period” means the two (2) year period commencing on the 

Final Completion Date for the System and ending on the second (2nd) anniversary thereof. As an 

illustration only, if Final Completion Date is November 18, 2023, then the Guarantee Period 

expires on November 17, 2025. 

d. “kWh” means electric energy expressed in kilowatt-hours and measured by 

multiplying the amount of electric power delivered (measured in kilowatts) by the amount of time 

over which the electricity was consumed (measured in hours). One kilowatt-hour equals one 

thousand watt-hours. 

e. “Performance Guarantee Damages” has the meaning set forth in Section 

5. 

f. “Performance Shortfall” has the meaning set forth in Section 5. 

g. “Capacity Test” has the meaning set forth in Section 3.  

h. “Guaranteed Capacity” shall be the expected capacity margined by a 

contract tolerance of 3%:  P_RC^G=(1-0.03) P_RC^E, as further described in Section 3. 

2. Performance testing to verify Guaranteed Capacity: 

2.1 Procedure.  To demonstrate that the Guaranteed Capacity has been 

satisfied, a capacity test shall be performed in accordance with ASTM E2848-13, Standard Test 

Method for Reporting Photovoltaic Non-Concentrator System Performance (“Capacity Test”).  

For this test, unless otherwise agreed to in writing by both Client and EPC Contractor, the 

photovoltaic system power, P, shall be taken to be the AC power at the point-of-interconnect, 

 
18 Only for use with Verogy 



 

 

 

 

plane-of-array irradiance shall be measured with a photovoltaic reference cell, and system 

performance data required for the test shall be collected using the monitoring system provided 

with the System.  Reporting conditions for the test shall be Nominal Terrestrial Environment 

(NTE) conditions (800 W/m2, 20 °C ambient temperature, 1 m/s wind speed) unless the NTE 

values are not encompassed by the range of actual or expected irradiance, temperature, and wind 

speed values during the test period or inverter clipping occurs at NTE conditions, in which case 

alternate reporting conditions may be used.  If alternate reporting conditions are used, they shall 

be selected in accordance with ASTM E2939-13, Standard Practice for Determining Reporting 

Conditions and Expected Capacity for Photovoltaic Non-Concentrator Systems. The terms 

“photovoltaic system power, P”, “plane-of-array irradiance”, and “reporting conditions” shall have 

the meanings as defined in ASTM E2848.   

2.2 Multiple Array Planes.  For a System comprising multiple array planes, 

EPC Contractor reserves the right to test each portion of the System corresponding to a single array 

plane separately since specifying reporting conditions for one array plane will not uniquely define 

the irradiance at reporting conditions in the other array planes.  In such cases, the system 

photovoltaic power P for each sub-system shall be determined by apportioning the power of the 

full system measured at the point-of-interconnect to each sub-system according to the proportion 

of total inverter output it provides.   

2.3 Test Window.  The Capacity Test must be performed within thirty (30) 

days of Substantial Completion unless extended due to weather or equipment malfunction as 

follows.  If the test is not able to be completed due to weather, the time frame for performing the 

test shall be extended until the minimum data collection requirements of ASTM E2848-13 have 

been met.  If the test is not able to be completed due to malfunction of equipment installed under 

this Agreement, the time frame for performing the test shall be extended to thirty (30) days after 

repairs to said equipment are complete.   

2.4 Acceptance criteria.  The expected capacity, PRC
E, of the System shall be 

determined in accordance with ASTM E2939-13, Standard Practice for Determining Reporting 

Conditions and Expected Capacity for Photovoltaic Non-Concentrator Systems, using the 

performance model for the System used to generate the expected annual energy production 

estimate provided in Schedule #1 together with historical, typical, or actual meteorological data 

for the site at the same time of year as the test period.  The Guaranteed Capacity, PRC
G, shall be 

the expected capacity margined by a contract tolerance of 3%:  

𝑃𝑅𝐶
𝐺 = (1 − 0.03)𝑃𝑅𝐶

𝐸 . 

The System shall be considered to have passed the Capacity Test if the measured 

capacity is greater or equal to the Guaranteed Capacity, or the following equation is TRUE:  

𝑃𝑅𝐶 ≥ 𝑃𝑅𝐶
𝐺 . 

 where PRC and U95 shall have the meanings as defined in ASTM E2848-13.  Values 

for both expected capacity, PRC
E, and Guaranteed Capacity, PRC

G, shall be calculated by EPC 

Contractor and recorded in the Schedule #2. 



 

 

 

 

2.5 Cure Period.  If when first tested the test report does not meet the 

Guaranteed Capacity requirement, EPC Contractor shall, upon reasonable notice to Client, be 

afforded thirty (30) continuous days (the “Cure Period”) of unimpeded access to the System to 

undertake adjustments with the option to retest.  During the Cure Period, Client shall ensure that: 

(i) the necessary third-party interconnections are continuously available; (ii) the facility is operated 

as required to make the necessary adjustments and perform a retest; (iii) copies of the operational 

history of the System are available to EPC Contractor. 

2.6 Sole Remedy If the System does not satisfy the Guaranteed Capacity 

requirement when first tested, EPC Contractor, at its expense and as a condition of Substantial 

Completion, shall thereafter correct such defect by repairing, replacing, or, if there is sufficient 

space available, supplementing the power shortfall by providing additional modules as necessary 

to achieve the Guaranteed Capacity, per the initial design.  The remedies contained here shall be 

Client’s exclusive remedies for and EPC Contractor’s sole obligations arising out of such 

deficiencies.  

3. Performance Guarantee. For the Guarantee Period, EPC Contractor covenants 

that the Actual Generation shall not be less than the Guaranteed Level. The Guaranteed Level shall 

be reduced by generation losses caused by any of the following: (a) theft, vandalism, or other third 

party damage to material portions of the System; (b) intentional damage by Client to material 

portions of the System, or accidental damage caused by Client’s negligence; (c) Force Majeure 

events; (f) any repairs, replacement, removal or maintenance performed in a manner that is not 

consistent with prudent industry standards; and (g) power or voltage surge to the extent not caused 

by EPC Contractor or its Subcontractors. Any such reduction to the Guaranteed Level shall be 

calculated on an hourly basis based on the average generation on the applicable day or days when 

the generation loss occurs. 

4. Reporting of Actual Generation.  

4.1 During the Guarantee Period, Client shall collect energy output data for the 

System from the System’s DAS monitoring system and meters. Client shall provide EPC 

Contractor with the actual Monthly production in each Month during which this Agreement is in 

effect or shall provide EPC Contractor with read only, real-time access to its DAS monitoring 

system.  The foregoing requirement for Client to provide Monthly production data to EPC 

Contractor shall commence as of the last day of the Month commencing after Final Completion 

and shall be forwarded to EPC Contractor via email to EPC Contractor by the third day of the 

following calendar Month, if real-time access to its monitoring equipment is not made available to 

EPC Contractor.  

4.2 Within thirty (30) days following the end of the Guarantee Period, Client 

shall calculate the cumulative Actual Generation and shall send a written notice to EPC Contractor 

which shall (i) specify the Guaranteed Level; (ii) the Actual Generation and IEER; (iii) include 

printouts technical information, computations, data, electronic presentations (but not including 

native files or live data) used or developed by Client in determining the Actual Generation and 

IEER; and (iv) include a form of invoice payable by EPC Contractor for the Performance 

Guarantee Damages, if any, resulting from the calculation of the Performance Guarantee Damages 

made in accordance with this Schedule #20. 



 

 

 

 

5. Performance Guarantee Damages. 

5.1 If the Actual Generation is less than the Guaranteed Level, then EPC 

Contractor shall pay to Client as liquidated damages and not as a penalty, an amount (“Performance 

Guarantee Damages”) equal to the shortfall in kWh (“Performance Shortfall”) multiplied by [    ]19. 

The Performance Shortfall shall be the difference between (a) the Guaranteed Level, and (b) Actual 

Generation. 

5.2 The Parties agree that it would be extremely difficult to precisely determine 

the amount of actual damages that would be suffered by Client in the event that EPC Contractor 

fails to achieve the Guaranteed Level. The Parties agree that the Performance Guarantee Damages 

are a fair and reasonable determination of the amount of actual damages that would be suffered by 

Client for EPC Contractor’s failure to meet the Guaranteed Level, and the Parties agree that these 

liquidated damages do not constitute a penalty. 

5.3 Performance Guarantee Damages shall be payable within twenty (20) days 

of the date and verification of the invoice submitted to EPC Contractor. 

6. Contingency for Equipment Failure. If System data is lost due to hardware, 

communication, or other failure with the System’s monitoring systems and/or meters, then, in 

order to determine lost electrical data, Client shall read the cumulative electrical data directly from 

the electrical meter and calculate the electricity generated during any missing interval. In the event 

that it is not possible to read the electrical meter due to a meter failure or other issue, Client will 

reasonably estimate the electrical production during the missing interval by using the actual 

meteorological data provided by the System’s monitoring system or, in the event of a failure for 

any period of the System’s monitoring system to collect actual meteorological data, such other 

meteorological data which shall reasonably approximate the actual meteorological data that would 

have been provided by the System’s monitoring system. 

At any time during the Guarantee Period, EPC Contractor may retain an independent, 

qualified third-party, at its own cost, to verify data collection, calibration, metering, and energy 

calculations. The Parties commit to work in good faith to resolve any discrepancies or disputes 

that may arise. 

 
19 This figure should be the PPA rate (including escalator) + REC, or for a Roof Lease, buy-all NRES/RRES value 

per kWh 



 

 

 

 

[SCHEDULE #21]20 

OPERATION AND MAINTENANCE AGREEMENT 

 

 
20 Use for projects where EPC is requiring O&M to provide performance guaranty. 

 



 

 

 

 

SCHEDULE #22 

FEDERAL COMPLIANCE REQUIREMENTS 

 

EPC Contractor acknowledges that by entering into this Agreement with Client, EPC Contractor 

agrees to comply with the following requirements, which must be met to comply with the Terms 

& Conditions of the National Clean Energy Investment Fund or Solar for All award (as may be 

applicable,  the “Terms & Conditions”) and Client’s Subaward Agreements under the federal 

award (as applicable and as may be amended from time to time) and federal law. 

 

I. BUILD AMERICA, BUY AMERICA21  

A. Requirements 

EPC Contractor acknowledges that by entering into this Agreement with Client, funded in 

whole or in part by an Environmental Protection Agency (EPA) assistance agreement, EPC 

Contractor agrees to comply with the following Build America, Buy America Act (BABAA) 

requirements under Title IX of the Infrastructure Investment and Jobs Act (IIJA), Pub. L. 117-58, 

§§ 70901-70953, and 2 CFR Part 184: 

(1) All iron and steel used in the project are produced in the United States—this means all 

manufacturing processes, from the initial melting stage through the application of coatings, 

occurred in the United States; 

(2) All manufactured products used in the project are produced in the United States— this 

means the manufactured product was manufactured in the United States; and the cost of 

the components of the manufactured product that are mined, produced, or manufactured in 

the United States is greater than 55 percent of the total cost of all components of the 

manufactured product, unless another standard that meets or exceeds this standard has been 

established under applicable law or regulation for determining the minimum amount of 

domestic content of the manufactured product; and 

(3) All construction materials are manufactured in the United States—this means that all 

manufacturing processes for the construction material occurred in the United States. The 

construction material standards are listed below. 

EPC Contractor shall also comply with 2 CFR § 200.322, which establishes a preference 

for domestically-produced goods and materials which is broader than BABAA requirements. 

Specifically, EPC Contractor shall, to the greatest extent practicable and consistent with law, 

provide a preference for the purchase, acquisition, or use of goods, products, or materials produced 

in the United States (including but not limited to iron, aluminum, steel, cement, and other 

manufactured products). 

For purposes of this section: 

 
21 Additional information on BABAA requirements is available on EPA’s Build America, Buy America webpage: 

https://www.epa.gov/cwsrf/build-america-buy-america-baba#authority. 



 

 

 

 

(1) “Produced in the United States” means, for iron and steel products, that all 

manufacturing processes, from the initial melting stage through the application of coatings, 

occurred in the United States. 

(2) “Manufactured products” means items and construction materials composed in whole 

or in part of non-ferrous metals such as aluminum; plastics and polymer-based products 

such as polyvinyl chloride pipe; aggregates such as concrete; glass, including optical fiber; 

and lumber 

B. Incorporation into an Infrastructure Project 

The Buy America Preference only applies to articles, materials, and supplies that are 

consumed in, incorporated into, or affixed to an infrastructure project. As such, it does not apply 

to tools, equipment, and supplies, such as temporary scaffolding, brought to the construction site 

and removed at or before the completion of the infrastructure project. Nor does a Buy America 

Preference apply to equipment and furnishings, such as movable chairs, desks, and portable 

computer equipment, that are used at or within the finished infrastructure project, but are not an 

integral part of the structure or permanently affixed to the infrastructure project. 

C. Categorization of Articles, Materials, and Supplies 

 An article, material, or supply should only be classified into one of the following 

categories: (i) Iron or steel products; (ii) Manufactured products; (iii) Construction materials; or 

(iv) cement and aggregates. An article, material, or supply should not be considered to fall into 

multiple categories. In some cases, an article, material, or supply may not fall under any of the 

categories listed in this paragraph. The classification of an article, material, or supply as falling 

into one of the categories listed in this paragraph must be made based on its status at the time it is 

brought to the work site for incorporation into an infrastructure project. In general, the work site 

is the location of the infrastructure project at which the iron, steel, manufactured products, and 

construction materials will be incorporated. 

D. Application of the Buy America Preference by Category 

An article, material, or supply incorporated into an infrastructure project must meet the 

Buy America Preference for only the single category in which it is classified. Cement and 

aggregates are exempt from BABAA requirements. 

E. Determining the Cost of Components For Manufactured Products 

 In determining whether the cost of components for manufactured products is greater than 

55 percent of the total cost of all components, use the following instructions: 

(a) For components purchased by the manufacturer, the cost of components includes the 

acquisition cost, transportation costs to the place of incorporation into the manufactured 

product (whether or not such costs are paid to a domestic firm), and any applicable duty 

(whether or not a duty-free entry certificate is issued); or 

(b) For components manufactured by the manufacturer, the cost of components includes 

all costs associated with the manufacture of the component, including transportation costs 

as described in paragraph (a), plus allocable overhead costs, but excluding profit. Cost of 



 

 

 

 

components does not include any costs associated with the manufacture of the 

manufactured product. 

F. Construction Material Standards 

The Buy America Preference applies to the following construction materials incorporated 

into infrastructure projects. Each construction material is followed by a standard for the material 

to be considered “produced in the United States.” Except as specifically provided, only a single 

standard should be applied to a single construction material. 

(1) Non-ferrous metals. All manufacturing processes, from initial smelting or melting 

through final shaping, coating, and assembly, occurred in the United States. 

(2) Plastic and polymer-based products. All manufacturing processes, from initial 

combination of constituent plastic or polymer-based inputs, or, where applicable, 

constituent composite materials, until the item is in its final form, occurred in the United 

States. 

(3) Glass. All manufacturing processes, from initial batching and melting of raw materials 

through annealing, cooling, and cutting, occurred in the United States. 

(4) Fiber optic cable (including drop cable). All manufacturing processes, from the initial 

ribboning (if applicable), through buffering, fiber stranding and jacketing, occurred in the 

United States. All manufacturing processes also include the standards for glass and optical 

fiber, but not for non-ferrous metals, plastic and polymer-based products, or any others. 

(5) Optical fiber. All manufacturing processes, from the initial preform fabrication stage 

through the completion of the draw, occurred in the United States. 

(6) Lumber. All manufacturing processes, from initial debarking through treatment and 

planning, occurred in the United States. 

(7) Drywall. All manufacturing processes, from initial blending of mined or synthetic 

gypsum plaster and additives through cutting and drying of sandwiched panels, occurred 

in the United States. 

(8) Engineered wood. All manufacturing processes from the initial combination of 

constituent materials until the wood product is in its final form, occurred in the United 

States. 

(9) Cement and aggregates. Cement and cementitious materials, aggregates such as stone, 

sand, or gravel, and aggregate binding agents or additives are exempt from BABAA 

requirements under Section 70917(c) of the Infrastructure Investment and Jobs Act (Pub. 

L. 117-58, §§ 70901-70953). 

G. Contractor Responsibilities  

EPC Contractor shall be responsible for the following activities regarding compliance 

with BABAA requirements: 



 

 

 

 

1. Communicating BABAA requirements in solicitations for bids from vendors for 

iron and steel products, manufactured goods, and construction materials;  

2. Conducting market research to identify domestic suppliers of iron and steel 

products, manufactured goods, and construction materials, and seeking price 

quotes; 

3. Inspecting all iron and steel products, manufactured products, and construction 

materials delivered to the site prior to installation, in order to confirm that these 

materials meet the requirements of BABAA unless there is a relevant waiver in 

place. This entails reviewing any country-of-origin markings on the product itself 

and obtaining and reviewing manufacturer’s certification letters; 

4. Only procuring and installing BABAA-compliant iron and steel products, 

manufactured products, and construction materials for infrastructure projects 

unless there is a relevant waiver in place; 

5. Rejecting shipments of any BABAA non-compliant iron and steel products, 

manufactured products, and construction materials for infrastructure projects 

(unless there is a relevant waiver in place) and ensuring EPC Contractor does not 

invoice Client for these BABAA non-compliant items; 

6. When EPC Contractor has one or more Subcontractors on the project, 

incorporating BABAA requirements into bid documents and contracts. 

H. Documentation 

EPC Contractor shall develop a process for tracking and filing all records related to the 

BABAA requirements. 

EPC Contractor shall ensure that products delivered to the construction site are 

accompanied by proper documentation that demonstrate compliance with BABAA requirements 

and that can be made available to the EPA upon request, including but not limited to all 

manufacturers’ certifications. 

I. Certification 

EPC Contractor shall provide the following certification to Client as of the Final 

Completion of all Work: 

I hereby certify, that to the best of my knowledge and belief, all Iron and Steel products, 

Manufactured Products, and Construction Materials installed for this project by my 

company and by any and all subcontractors and Manufacturers my company has 

contracted with for this project comply with the Build America, Buy America Act 

(BABAA) requirements under Title IX of the Infrastructure Investment and Jobs Act 

(IIJA), Pub. L. 117-58, §§ 70901-70953. 

 



 

 

 

 

J. Waivers 

A waiver from BABAA requirements may be sought from EPA if iron and steel, 

manufactured products, or construction materials are not available in sufficient quantities or of 

sufficient quality, if purchase of made-in-America products will increase the cost of a project by 

more than 25%, or if the Buy America Preference is otherwise contrary to the public interest. 

 

II.  DAVIS-BACON AND RELATED ACT (DBRA) REQUIREMENTS FOR 

CONTRACTORS AND SUBCONTRACTORS UNDER EPA GRANTS22 

By accepting this contract, EPC Contractor acknowledges and agrees to the terms provided 

in the DBRA Requirements for Contractors and Subcontractors Under EPA Grants and, as 

applicable, the DBRA Requirements for Contracts in Excess of $100,000 Under EPA Grants.  EPC 

Contractor is responsible for ensuring that any contracts or subcontracts it enters into comply with 

the procedures provided in 29 CFR § 1.6(b) concerning wage determinations when soliciting bids 

and awarding contracts using federal funds.  

 

In accordance with these requirements, EPC Contractor acknowledges that by entering into 

this Agreement with Client, funded by an EPA assistance agreement, EPC Contractor agrees to 

comply with the following terms and conditions in accordance with 29 CFR § 5.5, including by 

incorporating these terms and conditions into contracts as applicable. Definitions for many of the 

terms used below are provided in 29 CFR § 5.2.  

 

For the purposes of this clause, non-Federal entities that enter into contracts with 

contractors are considered “contracting agencies,” and thus Client is a “contracting agency” for 

purposes of this clause, and any employee of Client is a “contracting officer.” 

 

A. Required Contract Clauses  

1. Minimum Wages  

i. Wage rates and fringe benefits  

All laborers and mechanics employed or working upon the site of the work will be paid 

unconditionally and not less often than once a week, and without subsequent deduction or rebate 

on any account (except such payroll deductions as are permitted by regulations issued by the 

Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of basic hourly wages 

and bona fide fringe benefits (or cash equivalents thereof) due at time of payment. Wages must be 

computed at rates not less than those contained in the wage determination of the Secretary of 

Labor.  A copy of the Secretary of Labor’s wage determination chart for the counties relevant to 

this Agreement is attached to the EPC Agreement as Schedule #23. 

 

 As provided in paragraphs (d) and (e) of this section, the appropriate wage determinations 

are effective by operation of law even if they have not been attached to this Agreement. 

 

 
22 Additional information concerning these requirements is available on EPA’s DBRA webpage: 

https://www.epa.gov/grants/davis-bacon-and-related-acts-dbra. 

https://www.epa.gov/grants/contract-provisions-davis-bacon-and-related-acts
https://www.epa.gov/system/files/documents/2023-10/dbra_requirements_for_contracts_in_excess_of_100_000_under_epa_grants.pdf


 

 

 

 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under the 

Davis-Bacon Act (40 U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are considered wages 

paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(v) of this section.  

Regular contributions made or costs incurred for more than a weekly period (but not less often 

than quarterly) under plans, funds, or programs which cover the particular weekly period, are 

deemed to be constructively made or incurred during such weekly period. Such laborers and 

mechanics must be paid the appropriate wage rate and fringe benefits on the wage determination 

for the classification(s) of work actually performed, without regard to skill, except as provided in 

paragraph (a)(4) of this section.  

 

Laborers or mechanics performing work in more than one classification may be 

compensated at the rate specified for each classification for the time actually worked therein: 

Provided, That the employer's payroll records accurately set forth the time spent in each 

classification in which work is performed. The wage determination (including any additional 

classifications and wage rates conformed under paragraph (a)(1)(iii) of this section) and the Davis-

Bacon poster (WH–1321) must be posted at all times by EPC Contractor and Subcontractors at the 

site of the work in a prominent and accessible place where it can be easily seen by the workers.  

 

ii. Frequently recurring classifications  

(A) In addition to wage and fringe benefit rates that have been determined to be prevailing 

under the procedures set forth in 29 CFR Part 1, a wage determination may contain, pursuant to § 

1.3(f), wage and fringe benefit rates for classifications of laborers and mechanics for which 

conformance requests are regularly submitted pursuant to paragraph (a)(1)(iii) of this section, 

provided that:  

 

(1) The work performed by the classification is not performed by a classification in 

the wage determination for which a prevailing wage rate has been determined;  

 

(2) The classification is used in the area by the construction industry; and  

 

(3) The wage rate for the classification bears a reasonable relationship to the 

prevailing wage rates contained in the wage determination.  

 

(B) The Administrator will establish wage rates for such classifications in accordance with 

paragraph (a)(1)(iii)(A)( 3) of this section. Work performed in such a classification must be paid 

at no less than the wage and fringe benefit rate listed on the wage determination for such 

classification.  

 

iii. Conformance  

(A) The contracting officer must require that any class of laborers or mechanics, including 

helpers, which is not listed in the wage determination and which is to be employed under the 

contract be classified in conformance with the wage determination. Conformance of an additional 

classification and wage rate and fringe benefits is appropriate only when the following criteria 

have been met:  

 



 

 

 

 

(1) The work to be performed by the classification requested is not performed by a 

classification in the wage determination; and  

 

(2) The classification is used in the area by the construction industry; and  

 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a 

reasonable relationship to the wage rates contained in the wage determination.  

 

(B) The conformance process may not be used to split, subdivide, or otherwise avoid 

application of classifications listed in the wage determination.  

 

(C) If the contractor and the laborers and mechanics to be employed in the classification 

(if known), or their representatives, and the contracting officer agree on the classification and wage 

rate (including the amount designated for fringe benefits where appropriate), a report of the action 

taken will be sent by the contracting officer by email to DBAconformance@dol.gov. The 

Administrator, or an authorized representative, will approve, modify, or disapprove every 

additional classification action within 30 days of receipt and so advise the contracting officer or 

will notify the contracting officer within the 30–day period that additional time is necessary.  

 

(D) In the event the contractor, the laborers or mechanics to be employed in the 

classification or their representatives, and the contracting officer do not agree on the proposed 

classification and wage rate (including the amount designated for fringe benefits, where 

appropriate), the contracting officer will, by email to DBAconformance@dol.gov, refer the 

questions, including the views of all interested parties and the recommendation of the contracting 

officer, to the Administrator for determination. The Administrator, or an authorized representative, 

will issue a determination within 30 days of receipt and so advise the contracting officer or will 

notify the contracting officer within the 30–day period that additional time is necessary.  

 

(E) The contracting officer must promptly notify the contractor of the action taken by the 

Wage and Hour Division under paragraphs (a)(1)(iii)(C) and (D) of this section. The contractor 

must furnish a written copy of such determination to each affected worker, or it must be posted as 

a part of the wage determination. The wage rate (including fringe benefits where appropriate) 

determined pursuant to paragraph (a)(1)(iii)(C) or (D) of this section must be paid to all workers 

performing work in the classification under this contract from the first day on which work is 

performed in the classification.  

 

iv. Fringe benefits not expressed as an hourly rate  

Whenever the minimum wage rate prescribed in the contract for a class of laborers or 

mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor may 

either pay the benefit as stated in the wage determination or may pay another bona fide fringe 

benefit or an hourly cash equivalent thereof.  

 

v. Unfunded plans  

If the contractor does not make payments to a trustee or other third person, the contractor 

may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 



 

 

 

 

anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the 

Secretary of Labor has found, upon the written request of the contractor, in accordance with the 

criteria set forth in § 5.28, that the applicable standards of the Davis-Bacon Act have been met. 

The Secretary of Labor may require the contractor to set aside in a separate account assets for the 

meeting of obligations under the plan or program.  

 

vi. Interest 

In the event of a failure to pay all or part of the wages required by the contract, the 

contractor will be required to pay interest on any underpayment of wages.  

 

2. Withholding  

i. Withholding requirements  

The EPA or Client may, upon its own action, or must, upon written request of an authorized 

representative of the Department of Labor, withhold or cause to be withheld from the contractor 

so much of the accrued payments or advances as may be considered necessary to satisfy the 

liabilities of the prime contractor or any subcontractor for the full amount of wages and monetary 

relief, including interest, required by the clauses set forth in paragraph (a) of this section for 

violations of this contract, or to satisfy any such liabilities required by any other Federal contract, 

or federally assisted contract subject to Davis-Bacon labor standards, that is held by the same prime 

contractor (as defined in § 5.2).  

 

The necessary funds may be withheld from the contractor under this contract, any other 

Federal contract with the same prime contractor, or any other federally assisted contract that is 

subject to Davis-Bacon labor standards requirements and is held by the same prime contractor, 

regardless of whether the other contract was awarded or assisted by the same agency, and such 

funds may be used to satisfy the contractor liability for which the funds were withheld.  

 

In the event of a contractor's failure to pay any laborer or mechanic, including any 

apprentice or helper working on the site of the work (or otherwise working in construction or 

development of the project under a development statute) all or part of the wages required by the 

contract, or upon the contractor's failure to submit the required records as discussed in paragraph 

(a)(3)(iv) of this section, the EPA or Client may on its own initiative and after written notice to the 

contractor take such action as may be necessary to cause the suspension of any further payment, 

advance, or guarantee of funds until such violations have ceased.  

 

ii. Priority to withheld funds  

The Department has priority to funds withheld or to be withheld in accordance with 

paragraph (a)(2)(i) or (b)(3)(i) of this section, or both, over claims to those funds by:  

 

(A) A contractor's surety(ies), including without limitation performance bond sureties and 

payment bond sureties;  

 

(B) A contracting agency for its reprocurement costs;  

 



 

 

 

 

(C) A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in bankruptcy 

of a contractor, or a contractor's bankruptcy estate;  

 

(D) A contractor's assignee(s);  

 

(E) A contractor's successor(s); or  

 

(F) A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901–3907.  

 

3. Records and certified payrolls  

i. Basic record requirements  

(A) Length of record retention  

 

All regular payrolls and other basic records must be maintained by the contractor and any 

subcontractor during the course of the work and preserved for all laborers and mechanics working 

at the site of the work (or otherwise working in construction or development of the project under 

a development statute) for a period of at least 3 years after all the work on the prime contract is 

completed.  

 

(B) Information required  

 

Such records must contain the name; Social Security number; last known address, 

telephone number, and email address of each such worker; each worker’s correct classification(s) 

of work actually performed; hourly rates of wages paid (including rates of contributions or costs 

anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in 40 

U.S.C. 3141(2)(B) of the Davis-Bacon Act); daily and weekly number of hours actually worked 

in total and on each covered contract; deductions made; and actual wages paid.  

 

(C) Additional records relating to fringe benefits  

 

Whenever the Secretary of Labor has found under paragraph (a)(1)(v) of this section that 

the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in 

providing benefits under a plan or program described in 40 U.S.C. 3141(2)(B) of the Davis-Bacon 

Act, the contractor must maintain records which show that the commitment to provide such 

benefits is enforceable, that the plan or program is financially responsible, and that the plan or 

program has been communicated in writing to the laborers or mechanics affected, and records 

which show the costs anticipated or the actual cost incurred in providing such benefits.  

 

(D) Additional records relating to apprenticeship 

 

Contractors with apprentices working under approved programs must maintain written 

evidence of the registration of apprenticeship programs, the registration of the apprentices, and the 

ratios and wage rates prescribed in the applicable programs.  

 

ii. Certified payroll requirements  



 

 

 

 

(A) Frequency and method of submission  

 

The contractor or subcontractor must submit weekly, for each week in which any DBA- or 

Related Acts-covered work is performed, certified payrolls to the contracting agency.  The prime 

contractor is responsible for the submission of all certified payrolls by all subcontractors. A 

contracting agency or prime contractor may permit or require contractors to submit certified 

payrolls through an electronic system, as long as the electronic system requires a legally valid 

electronic signature; the system allows the contractor, the contracting agency, and the Department 

of Labor to access the certified payrolls upon request for at least 3 years after the work on the 

prime contract has been completed; and the contracting agency or prime contractor permits other 

methods of submission in situations where the contractor is unable or limited in its ability to use 

or access the electronic system.  

 

(B) Information required  

 

The certified payrolls submitted must set out accurately and completely all of the 

information required to be maintained under paragraph (a)(3)(i)(B) of this section, except that full 

Social Security numbers and last known addresses, telephone numbers, and email addresses must 

not be included on weekly transmittals. Instead, the certified payrolls need only include an 

individually identifying number for each worker ( e.g., the last four digits of the worker's Social 

Security number). The required weekly certified payroll information may be submitted using 

Optional Form WH–347 or in any other format desired. Optional Form WH–347 is available for 

this purpose from the Wage and Hour Division website at 

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf or its successor website. It is 

not a violation of this contract for a prime contractor to require a subcontractor to provide full 

Social Security numbers and last known addresses, telephone numbers, and email addresses to the 

prime contractor for its own records, without weekly submission by the subcontractor to the 

sponsoring government agency (or the applicant, sponsor, owner, or other entity, as the case may 

be, that maintains such records).  

 

(C) Statement of Compliance  

 

Each certified payroll submitted must be accompanied by a “Statement of Compliance,” 

signed by the contractor or subcontractor, or the contractor's or subcontractor's agent who pays or 

supervises the payment of the persons working on the contract, and must certify the following:  

 

(1) That the certified payroll for the payroll period contains the information required to be 

provided under paragraph (a)(3)(ii) of this section, the appropriate information and basic 

records are being maintained under paragraph (a)(3)(i) of this section, and such information 

and records are correct and complete;  

 

(2) That each laborer or mechanic (including each helper and apprentice) working on the 

contract during the payroll period has been paid the full weekly wages earned, without 

rebate, either directly or indirectly, and that no deductions have been made either directly 

or indirectly from the full wages earned, other than permissible deductions as set forth in 

29 CFR part 3; and  

 



 

 

 

 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and 

fringe benefits or cash equivalents for the classification(s) of work actually performed, as 

specified in the applicable wage determination incorporated into the contract.  

 

(D) Use of Optional Form WH–347  

 

The weekly submission of a properly executed certification set forth on the reverse side of 

Optional Form WH–347 will satisfy the requirement for submission of the “Statement of 

Compliance” required by paragraph (a)(3)(ii)(C) of this section. 

  

(E) Signature  

 

The signature by the contractor, subcontractor, or the contractor's or subcontractor's agent 

must be an original handwritten signature or a legally valid electronic signature.  

 

(f) Falsification  

 

The falsification of any of the above certifications may subject the contractor or 

subcontractor to civil or criminal prosecution under 18 U.S.C. 1001 and 31 U.S.C. 3729.  

 

(g) Length of certified payroll retention  

 

The contractor or subcontractor must preserve all certified payrolls during the course of the 

work and for a period of 3 years after all the work on the prime contract is completed.  

 

iii. Contracts, subcontracts, and related documents  

The contractor or subcontractor must maintain this contract or subcontract and related 

documents including, without limitation, bids, proposals, amendments, modifications, and 

extensions. The contractor or subcontractor must preserve these contracts, subcontracts, and 

related documents during the course of the work and for a period of 3 years after all the work on 

the prime contract is completed.  

 

iv. Required disclosures and access  

(A) Required record disclosures and access to workers  

 

The contractor or subcontractor must make the records required under paragraphs (a)(3)(i) 

through (iii) of this section, and any other documents that the EPA, Client or the Department of 

Labor deems necessary to determine compliance with the labor standards provisions of any of the 

applicable statutes referenced by § 5.1, available for inspection, copying, or transcription by 

authorized representatives of the EPA, Client or the Department of Labor, and must permit such 

representatives to interview workers during working hours on the job.  

 

(B) Sanctions for non-compliance with records and worker access requirements  

 



 

 

 

 

If the contractor or subcontractor fails to submit the required records or to make them 

available, or refuses to permit worker interviews during working hours on the job, the Federal 

agency may, after written notice to the contractor, sponsor, applicant, owner, or other entity, as the 

case may be, that maintains such records or that employs such workers, take such action as may 

be necessary to cause the suspension of any further payment, advance, or guarantee of funds. 

Furthermore, failure to submit the required records upon request or to make such records available, 

or to permit worker interviews during working hours on the job, may be grounds for debarment 

action pursuant to § 5.12. In addition, any contractor or other person that fails to submit the 

required records or make those records available to WHD within the time WHD requests that the 

records be produced will be precluded from introducing as evidence in an administrative 

proceeding under 29 CFR part 6 any of the required records that were not provided or made 

available to WHD. WHD will take into consideration a reasonable request from the contractor or 

person for an extension of the time for submission of records. WHD will determine the 

reasonableness of the request and may consider, among other things, the location of the records 

and the volume of production.  

 

(C) Required information disclosures  

 

Contractors and subcontractors must maintain the full Social Security number and last 

known address, telephone number, and email address of each covered worker, and must provide 

them upon request to the Environmental Protection Agency if the agency is a party to the contract, 

or to the Wage and Hour Division of the Department of Labor. If the Federal agency is not such a 

party to the contract, the contractor, subcontractor, or both, must, upon request, provide the full 

Social Security number and last known address, telephone number, and email address of each 

covered worker to the applicant, sponsor, owner, or other entity, as the case may be, that maintains 

such records, for transmission to the EPA, Client, or the Wage and Hour Division of the 

Department of Labor for purposes of an investigation or other compliance action.  

 

4. Apprentices and Equal Employment Opportunity  

i. Apprentices  

(A) Rate of pay  

 

Apprentices will be permitted to work at less than the predetermined rate for the work they 

perform when they are employed pursuant to and individually registered in a bona fide 

apprenticeship program registered with the U.S. Department of Labor, Employment and Training 

Administration, Office of Apprenticeship (OA), or with a State Apprenticeship Agency recognized 

by the OA. A person who is not individually registered in the program, but who has been certified 

by the OA or a State Apprenticeship Agency (where appropriate) to be eligible for probationary 

employment as an apprentice, will be permitted to work at less than the predetermined rate for the 

work they perform in the first 90 days of probationary employment as an apprentice in such a 

program. In the event the OA or a State Apprenticeship Agency recognized by the OA withdraws 

approval of an apprenticeship program, the contractor will no longer be permitted to use 

apprentices at less than the applicable predetermined rate for the work performed until an 

acceptable program is approved.  

 



 

 

 

 

(B) Fringe benefits  

 

Apprentices must be paid fringe benefits in accordance with the provisions of the 

apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices 

must be paid the full amount of fringe benefits listed on the wage determination for the applicable 

classification. If the Administrator determines that a different practice prevails for the applicable 

apprentice classification, fringe benefits must be paid in accordance with that determination.  

 

(C) Apprenticeship ratio  

 

The allowable ratio of apprentices to journey workers on the job site in any craft 

classification must not be greater than the ratio permitted to the contractor as to the entire work 

force under the registered program or the ratio applicable to the locality of the project pursuant to 

paragraph (a)(4)(i)(D) of this section. Any worker listed on a payroll at an apprentice wage rate, 

who is not registered or otherwise employed as stated in paragraph (a)(4)(i)(A) of this section, 

must be paid not less than the applicable wage rate on the wage determination for the classification 

of work actually performed. In addition, any apprentice performing work on the job site in excess 

of the ratio permitted under this section must be paid not less than the applicable wage rate on the 

wage determination for the work actually performed.  

 

(D) Reciprocity of ratios and wage rates  

 

Where a contractor is performing construction on a project in a locality other than the 

locality in which its program is registered, the ratios and wage rates (expressed in percentages of 

the journey worker’s hourly rate) applicable within the locality in which the construction is being 

performed must be observed. If there is no applicable ratio or wage rate for the locality of the 

project, the ratio and wage rate specified in the contractor's registered program must be observed.  

 

ii. Equal employment opportunity  

The use of apprentices and journey workers under this part must be in conformity with the 

equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR 

part 30.  

 

5. (Reserved) 

6. Subcontracts 

The contractor or subcontractor must insert in any subcontracts the clauses contained in 

paragraphs (a)(1) through (11) of this section or a link to the DBRA Requirements for Contractors 

and Subcontractors Under EPA Grants document on EPA’s Contract Provisions for Davis-Bacon 

and Related Acts webpage, along with the applicable wage determination(s) and such other clauses 

or contract modifications as the Environmental Protection Agency may by appropriate instructions 

require, and a clause requiring the subcontractors to include these clauses and wage 

determination(s) in any lower tier subcontracts. The prime contractor is responsible for the 

compliance by any subcontractor or lower tier subcontractor with all the contract clauses in this 

section. In the event of any violations of these clauses, the prime contractor and any 

https://www.epa.gov/grants/contract-provisions-davis-bacon-and-related-acts
https://www.epa.gov/grants/contract-provisions-davis-bacon-and-related-acts


 

 

 

 

subcontractor(s) responsible will be liable for any unpaid wages and monetary relief, including 

interest from the date of the underpayment or loss, due to any workers of lower-tier subcontractors, 

and may be subject to debarment, as appropriate.  

 

7. (Reserved) 

8. (Reserved) 

9. (Reserved) 

10. Certification of Eligibility  

(i) By entering into this contract, the contractor certifies that neither it nor any person or 

firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded 

Government contracts by virtue of 40 U.S.C. 3144(b) or § 5.12(a).  

 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award 

of a Government contract by virtue of 40 U.S.C. 3144(b) or § 5.12(a).  

 

(iii) The penalty for making false statements is prescribed in the U.S. Code, Title 18 Crimes 

and Criminal Procedure, 18 U.S.C. 1001.  

 

11. Anti-Retaliation 

It is unlawful for any person to discharge, demote, intimidate, threaten, restrain, coerce, 

blacklist, harass, or in any other manner discriminate against, or to cause any person to discharge, 

demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other manner discriminate 

against, any worker or job applicant for:  

 

(1) Notifying any contractor of any conduct which the worker reasonably believes 

constitutes a violation of the DBA, Related Acts, this contract, or 29 CFR part 1 or 3;  

 

(2) Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise 

asserting or seeking to assert on behalf of themselves or others any right or protection under 

the DBA, Related Acts, this contract, or 29 CFR part 1 or 3;  

 

(3) Cooperating in any investigation or other compliance action, or testifying in any 

proceeding under the DBA, Related Acts, this contract, or 29 CFR part 1 or 3; or  

 

(4) Informing any other person about their rights under the DBA, Related Acts, this 

contract, or 29 CFR part 1 or 3.  

 

III.  DAVIS-BACON AND RELATED ACT REQUIREMENTS FOR CONTRACTS IN 

EXCESS OF $100,000 UNDER EPA GRANTS  

Under the DBRA, all contracts awarded under EPA assistance agreements (grants) in 

excess of $100,000 that involve the employment of mechanics or laborers require contractors and 

subcontractors to comply with the overtime provisions of the Contract Wage Hours and Safety 



 

 

 

 

Standards Act (CWHSSA) at 40 U.S.C. 3702 and 3704, as supplemented by Department of Labor 

regulations in 29 CFR Part 5 and 2 CFR 200 Appendix II(E). By accepting this contract, EPC 

Contractor agrees to comply with the requirements of CWHSSA described below, in addition to 

the DBRA Requirements for Contractors Under EPA Grants, if applicable, set forth in Section II. 

 

These requirements do not apply to the purchases of supplies or materials or articles 

ordinarily available on the open market, or contracts for transportation or transmission of 

intelligence. For the purposes of this provision, the terms “laborers and mechanics” include 

watchpersons and guards.  

 

The additional terms and conditions as set forth in The DBRA Requirements for Contracts 

in Excess of $100,000 Under EPA Grants document are as follows.  
 

(b) Contract Work Hours and Safety Standards Act (CWHSSA).  

1. Overtime requirements  

No contractor or subcontractor contracting for any part of the contract work which may 

require or involve the employment of laborers or mechanics shall require or permit any such 

laborer or mechanic in any workweek in which he or she is employed on such work to work in 

excess of forty hours in such workweek unless such laborer or mechanic receives compensation at 

a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of 

forty hours in such workweek.  

 

2. Violation; Liability for Unpaid Wages; Liquidated Damages  

In the event of any violation of the clause set forth in paragraph (b)(1) of this section the 

contractor and any subcontractor responsible therefor shall be liable for the unpaid wages and 

interest from the date of the underpayment. In addition, such contractor and subcontractor shall be 

liable to the United States (in the case of work done under contract for the District of Columbia or 

a territory, to such District or to such territory), for liquidated damages. Such liquidated damages 

shall be computed with respect to each individual laborer or mechanic, including watchpersons 

and guards, employed in violation of the clause set forth in paragraph (b)(1) of this section, in the 

sum of $31 for each calendar day on which such individual was required or permitted to work in 

excess of the standard workweek of forty hours without payment of the overtime wages required 

by the clause set forth in paragraph (b)(1).  
 

3. Withholding for Unpaid Wages and Liquidated Damages  

i. Withholding process  

The EPA or Client may, upon its own action, or must, upon written request of an authorized 

representative of the Department of Labor, withhold or cause to be withheld from the contractor 

so much of the accrued payments or advances as may be considered necessary to satisfy the 

liabilities of the prime contractor or any subcontractor for any unpaid wages; monetary relief, 

including interest; and liquidated damages required by the clauses set forth in this paragraph (b) 

on this contract, any other Federal contract with the same prime contractor, or any other federally 

assisted contract subject to the Contract Work Hours and Safety Standards Act that is held by the 



 

 

 

 

same prime contractor (as defined in § 5.2). The necessary funds may be withheld from the 

contractor under this contract, any other Federal contract with the same prime contractor, or any 

other federally assisted contract that is subject to the Contract Work Hours and Safety Standards 

Act and is held by the same prime contractor, regardless of whether the other contract was awarded 

or assisted by the same agency, and such funds may be used to satisfy the contractor liability for 

which the funds were withheld.  
 

ii. Priority to withheld funds  

The Department has priority to funds withheld or to be withheld in accordance with 

paragraph (a)(2)(i) or (b)(3)(i) of this section, or both, over claims to those funds by:  

 

(i) A contractor's surety(ies), including without limitation performance bond 

sureties and payment bond sureties;  

(ii) A contracting agency for its reprocurement costs;  

(iii) A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in 

bankruptcy of a contractor, or a contractor's bankruptcy estate;  

(iv) A contractor's assignee(s);  

(v) A contractor's successor(s); or  

(vi) A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901–3907.  
 

4. Subcontracts  

The contractor or subcontractor must insert in any subcontracts the clauses set forth in 

paragraphs (b)(1) through (5) of this section and a clause requiring the subcontractors to include 

these clauses in any lower tier subcontracts. The prime contractor is responsible for compliance 

by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b)(1) 

through (5). In the event of any violations of these clauses, the prime contractor and any 

subcontractor(s) responsible will be liable for any unpaid wages and monetary relief, including 

interest from the date of the underpayment or loss, due to any workers of lower-tier subcontractors, 

and associated liquidated damages and may be subject to debarment, as appropriate.  
 

5. Anti-Retaliation  

It is unlawful for any person to discharge, demote, intimidate, threaten, restrain, coerce, 

blacklist, harass, or in any other manner discriminate against, or to cause any person to discharge, 

demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other manner discriminate 

against, any worker or job applicant for:  

 

(i) Notifying any contractor of any conduct which the worker reasonably believes 

constitutes a violation of the Contract Work Hours and Safety Standards Act (CWHSSA) 

or its implementing regulations in this part;  

(ii) Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise 

asserting or seeking to assert on behalf of themselves or others any right or protection under 

CWHSSA or this part;  



 

 

 

 

(iii) Cooperating in any investigation or other compliance action, or testifying in any 

proceeding under CWHSSA or this part; or  

(iv) Informing any other person about their rights under CWHSSA or this part. 
 

IV. DISADVANTAGED BUSINESS ENTERPRISES23 

EPA regulations at 40 CFR Part 33, “Participation by Disadvantaged Business Enterprises 

in U.S. Environmental Protection Agency Programs” set forth requirements for making good 

faith efforts to ensure that Disadvantaged Business Enterprises (DBEs), including Minority 

Business Enterprises (MBEs) and Women’s Business Enterprises (WBEs) receive a fair share of 

contracts awarded with funds provided by EPA financial assistance agreements. 

To qualify as an MBE or WBE, an entity must establish that it is owned and controlled (at 

least 51% ownership) by socially and economically disadvantaged individuals who are of good 

character and citizens of the U.S.  The relevant statutes presume Asian Americans, Black 

Americans, Disabled Americans, Hispanic Americans, Native Americans, Women and 

Historically Black Colleges and Universities are socially and economically disadvantaged 

individuals. Entities not covered by one of the two statutory presumptions for socially and 

economically disadvantaged individuals listed above must meet the criteria listed in 40 CFR 

§33.202 and/or 40 CFR §33.203 to qualify for EPA’s DBE Program. 

A. Six Good Faith Efforts 

EPC Contractor shall adhere to the requirements located in 40 CFR Part 33, including all 

applicable recordkeeping requirements. Pursuant to 40 CFR § 33.301, EPC Contractor must 

make good faith efforts whenever procuring construction, equipment, services and supplies. The 

six good faith efforts include: 

 

(a) Ensure DBEs are made aware of contracting opportunities to the fullest extent 

practicable through outreach and recruitment activities. For Indian Tribal, State and Local 

and Government recipients, this will include placing DBEs on solicitation lists and 

soliciting them whenever they are potential sources. 

 

(b) Make information on forthcoming opportunities available to DBEs and arrange time 

frames for contracts and establish delivery schedules, where the requirements permit, in a 

way that encourages and facilitates participation by DBEs in the competitive process. 

This includes, whenever possible, posting solicitations for bids or proposals for a 

minimum of 30 calendar days before the bid or proposal closing date. 

 

(c) Consider in the contracting process whether firms competing for large contracts could 

subcontract with DBEs. For Indian Tribal, State and local Government recipients, this 

will include dividing total requirements when economically feasible into smaller tasks or 

quantities to permit maximum participation by DBEs in the competitive process. 

 
23 More information is available on EPA’s Disadvantaged Business Enterprise Program webpage: 

https://www.epa.gov/grants/disadvantaged-business-enterprise-program-under-epa-assistance-agreements-dbe-

program. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=aa752f596c978a0c3ad112cc7e198329&mc=true&node=se40.1.33_1202&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=aa752f596c978a0c3ad112cc7e198329&mc=true&node=se40.1.33_1202&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=aa752f596c978a0c3ad112cc7e198329&mc=true&node=se40.1.33_1203&rgn=div8
https://www.epa.gov/grants/disadvantaged-business-enterprise-program-under-epa-assistance-agreements-dbe-program
https://www.epa.gov/grants/disadvantaged-business-enterprise-program-under-epa-assistance-agreements-dbe-program


 

 

 

 

 

(d) Encourage contracting with a consortium of DBEs when a contract is too large for 

one of these firms to handle individually. 

 

(e) Use the services and assistance of the SBA and the Minority Business Development 

Agency of the Department of Commerce. 

 

(f) If the prime contractor awards subcontracts, require the prime contractor to take the 

steps in paragraphs (a) through (e) of this section. 

 

Examples of documentation for the Six Good Faith Efforts include:  

 

• Use of current bidders/solicitation list or databases that includes DBEs; 

• Use of trade journals/databases (local or national); 

• Date of last update to bidders/solicitation list or database; 

• How were DBEs made aware of the solicitation; 

• Where and when posted; 

• Sample of letters or records of communication with DBEs, SBA, Minority Business 

Development Agency; 

• Sample of advertisement/posting; 

• How long/frequency of advertisement/posting; 

• Document good faith efforts of contractors; 

• Identify type of outreach that was conducted; 

• Date of pre-bid conference; 

• Attendance list for pre-bid conference; 

• Participation date of last DBE procurement outreach conference; 

• Process used to determine if large requirement could be divided into smaller 

requirements, 

• Include unsuccessful bidders on database or list 

 

B. Certification  

EPC Contractor acknowledges that by entering into this contract with Client, EPC 

Contractor agrees to the term and condition specified in Appendix A to 40 CFR Part 33 

concerning compliance: 

 

The contractor shall not discriminate on the basis of race, color, national origin or sex in 

the performance of this contract. The contractor shall carry out applicable requirements 

of 40 CFR part 33 in the award and administration of contracts awarded under EPA 

financial assistance agreements. Failure by the contractor to carry out these requirements 

is a material breach of this contract which may result in the termination of this contract or 

other legally available remedies. 

 

V. SIGNAGE REQUIREMENTS 

EPC Contractor will ensure that a sign is placed at the Project Site displaying the official 

Investing in America emblem and must identify the Project as a “project funded by President 



 

 

 

 

Biden’s Inflation Reduction Act,” where the Financial Assistance used to fund the Project under 

this Agreement exceeds $250,000.  The sign must be placed at the Project Site in an easily 

visible location that can be directly linked to the work taking place and must be maintained in 

good condition throughout the construction period. EPC Contractor will ensure compliance with 

the guidelines and design specifications provided by EPA for using the official Investing in 

America emblem available at: https://www.epa.gov/invest/investing-america-signage. 

Consistent with section 6002 of RCRA, 42 USC 6962, and 2 CFR 200.323, EPC 

Contractor is encouraged to use recycled or recovered materials when procuring signs. 

Additionally, to increase public awareness of projects serving communities where English is not 

the predominant language, EPC Contractor is encouraged to translate the language on signs 

(excluding the official Investing in America emblem or EPA logo or seal) into the appropriate 

non-English language(s). The costs of such translation are allowable, provided the costs are 

reasonable. 

VI. FOREIGN ENTITY OF CONCERN 

As part of carrying out this Agreement, EPC Contractor agrees to ensure that entities the 

EPC Contractor contracts with are not— 

(A) an entity owned by, controlled by, or subject to the direction of a government of a 

covered nation under 10 U.S.C. 4872(d); 

(B) an entity headquartered in a covered nation under 10 U.S.C. 4872(d); or 

(C) a subsidiary of an entity described in (A) or (B). 

As of the date these terms and conditions become effective, covered nations under 10 

U.S.C. § 4872(d) are the Democratic People’s Republic of North Korea; the People’s Republic of 

China; the Russian Federation; and the Islamic Republic of Iran. 

VII. [RESERVED] 

VIII. [RESERVED] 

IX. HISTORIC PRESERVATION 

A. National Historic Preservation (NHPA) 

Section 106 of the NHPA requires all federal agencies to consider the effects of their 

undertakings, including the act of awarding a grant, on historic properties, and to provide the 

Advisory Council on Historic Preservation (ACHP) a reasonable opportunity to comment on 

such undertakings. Historic properties can include: (a) land or buildings listed in or eligible for 

listing on the National Register of Historic Places; (b) archaeologically sensitive areas or in an 

area where traditional cultural properties are located; and (c) properties that are associated with 

significant historic events, are associated with significant people, embody distinctive 

characteristics, and contain important precontact information.  

https://www.epa.gov/invest/investing-america-signage


 

 

 

 

EPC Contractor agrees to work with Client to the extent NHPA is triggered and Client is 

required to work with EPA on any required consultation process  with the State Historic 

Preservation Office (SHPO) or Tribal Historic Preservation Office (THPO) prior to commencing 

the Project. 

B. Archaeological and Historic Preservation Act (AHPA) 

This law applies if archeologically significant artifacts or similar items are discovered 

after an EPA-funded construction project has begun, and compliance may be coordinated with 

the NHPA, discussed above. The AHPA requires federal agencies to identify relics, specimens, 

and other forms of scientific, prehistorical, historical, or archaeologic data that may be lost 

during the construction of federally-sponsored projects to ensure that these resources are not 

inadvertently transferred, sold, demolished or substantially altered, or allowed to deteriorate 

significantly. EPC Contractor agrees to notify Client if the AHPA is triggered. 

X. [RESERVED] 

XI. INTERGOVERNMENTAL REVIEW PERIOD 

In accordance with 40 CFR Part 29, EPA must allow for an intergovernmental review 

comment period when a Recipient or Subrecipient of federal funds intends to provide Financial 

Assistance to Qualified Project(s) that involves construction or land use planning. EPC 

Contractor agrees to ensure directly affected State, areawide, regional, and local government 

entities have 60 calendar days to review the description of the Project and provide comments to 

the EPA Project Officer. 

XII. SUSPENSION AND DEBARMENT 

Participant Support Cost payments are lower tiered covered Nonprocurement transactions 

for the purposes of 2 CFR 180.300 and the Suspension and Debarment General Term and 

Condition. To the extent the funds provided by Client under this Agreement qualify as Participant 

Support Costs as defined in the Terms & Conditions, Client is required to ensure that no 

participant support cost payments are made to entities excluded from participation in Federal 

Nonprocurement programs under 2 CFR Part 180.  

EPC Contractor hereby certifies that it is not listed on the governmentwide exclusions in 

the System for Award Management (SAM). 

XIII. ACCESS TO RECORDS AND PERSONNEL; PERFORMANCE REPORTING 

EPC Contractor agrees to maintain appropriate records pertinent to the Project and to 

cooperate and provide timely and reasonable access to any such records, including any 

documents, papers, electronic records, or other records, and to provide timely and reasonable 

access to personnel, including the right to interview, discussion, and on-site review as may be 

required by any applicable federal requirement. 

EPC Contractor shall provide quarterly reports to Client on the status of the Project and 

performance of the Work, the content and format of which shall be sufficient to allow Client to 

satisfy its own reporting obligations under the Terms & Conditions. 



 

 

 

 

XIV. EQUAL EMPLOYMENT OPPORTUNITY 

EPC Contractor acknowledges that by entering into this contract with Client, EPC 

Contractor agrees to comply with the equal opportunity clause provided under 41 CFR § 60-

1.4(b), in accordance with Executive Order 11246, “Equal Employment Opportunity” (30 FR 

12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by Executive Order 11375, 

“Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and 

implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs, 

Equal Employment Opportunity, Department of Labor.” The equal opportunity clause provided 

under 41 CFR 60-1.4(b) is incorporated into this Agreement by reference in accordance with 

41 CFR § 60-1.4(d). EPC Contractor shall keep records in accordance with 41 CFR § 60-1.12. 

XV. ENVIRONMENTAL LAWS 

EPC Contractor shall comply with all applicable standards, orders or regulations issued 

pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control 

Act as amended (33 U.S.C. 1251-1387). Violations must be reported to the Federal awarding 

agency and the Regional Office of the EPA. 

EPC Contractor shall comply with all other federal environmental laws, as applicable, 

including but not limited to those laws identified in the “EPA Subaward Cross Cutter 

Requirements,” available at: https://www.epa.gov/grants/epa-subaward-cross-cutter-

requirements.  

XVI. PROCUREMENT OF RECOVERED MATERIALS 

EPC Contractor shall, to the greatest extent practicable and consistent with law, purchase, 

acquire, or use products and services that can be reused, refurbished, or recycled; contain 

recycled content, are biobased, or are energy and water efficient; and are sustainable. This may 

include purchasing compostable items and other products and services that reduce the use of 

single-use plastic products. 

XVII. TRAFFICKING IN PERSONS 

In accordance with 2 CFR Part 175, the EPC Contractor’s contract may be terminated if it 

engages in human trafficking, procurement of commercial sex acts, or use of forced labor in 

violation of 2 CFR § 175.105(a) or the statutes cited therein. 

 

XVIII. DRUG-FREE WORKPLACE 

EPC Contractor must meet the drug-free workplace requirements set forth in 2 CFR Parts 

182 and 1536. 

 

XIX. ANTI-LOBBYING PROVISIONS 

EPC Contractors receiving an award exceeding $100,000 must certify to Client that the 

EPC Contractor will not and has not used Federal appropriated funds to pay any person or 

organization for influencing or attempting to influence an officer or employee of any agency, a 

https://www.epa.gov/grants/epa-subaward-cross-cutter-requirements
https://www.epa.gov/grants/epa-subaward-cross-cutter-requirements


 

 

 

 

member of Congress, officer or employee of Congress, or an employee of a member of Congress 

in connection with obtaining any Federal contract, grant or any other award covered by 31 

U.S.C. 1352. EPC Contractor meeting the $100,000 threshold must also disclose any lobbying 

with non-Federal funds that takes place in connection with obtaining any Federal award.  

 

XX. [RESERVED] 

XXI. REPORTING CRIMINAL ACTIVITY 

Whenever the EPC Contractor has credible evidence of that a violation of Federal 

criminal law involving fraud, conflict of interest, bribery, or gratuity violations has occurred in 

connection with any federal funding award, it shall report that evidence as required by 2 CFR § 

200.113. 

 

XXII. WHISTLE BLOWER PROTECTION 

EPC Contractor may not discharge, demote, or otherwise discriminate against a 

“whistleblower” as defined at 42 U.S.C. § 4712(a)(2) if the whistleblower reports a violation as 

set forth in 2 CFR § 200.217 and the statutes referenced therein. 

EPC Contractor shall inform, and shall ensure that Subcontractors inform their employees 

in writing of the rights and remedies provided under 42 U.S.C. § 4712, in the predominant native 

language of the workforce. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

SCHEDULE #23 

WAGE DETERMINATION 

 

[See Federal Compliance Requirement (Exhibit G) of the RFP for wage determination, which 

shall be included here at EPC execution] 

 


